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TRIAL 

BEFORE  THE 

}!)igT)  Court  of  Jufticiarp  in  ©cotlanD, 

AT    THE    INSTANCE    OF 

DANIEL  ROSS,  WOODS AWER  IN  ABERDEEN; 

AGAINST 

Lieutcnant'CoIond  GEORGE    MACKENZIE, 

Captain  FELIX  BRYAN  MACDONOGH, 

Serjeants  ANDREW  MACKAY  ^  ALEX.  SUTHERLAND^ 

JILL    OF    THE    LATE    REGIMENT    OF 

ROSS  ^  CROMARTT  RANGERS: 

Ml  tfje  90urOer  of 

John  Ross,  late  Soldier  in  the  Corps  of  Riflemen,  in  the  Streets 
of  Aberdeen,   on  the  Fourth  of  June,    i8o2. 
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ADVERTISEMENT. 


>C&gt— »-" 


The  puhlication  of  this  Trial  was  announced^  and 
the  Copy-right  sold  to  Mr.  Constable^  bookseller  in 
Hdinburgh^  several  months  ago.  Owing  to  a  cir- 
ciimstance  over  which  the  Editors  had  no  controul^ 
a  very  considerable  delay _  was  occasioned;  and  from 
that^  or  from  some  other  cause  ^  the  Purchaser  thought 
proper  to  abandon  the  undertakings  after  printing  ojf 
1250  copies  ofthefrst  seven  sheets  :  the  remainiiig 
part  of  it  has  been  since  printed  here^  and  the  whole 
is  now  laid  before  the  Public ^  at  the  expence  of  the 
Contributors  for  instituting  the  Trial,  In  these  cir- 
cumstances it  is  not  doubted^  that  allowances  will  be 
made  for  the  delay  which  has  taken  place  in  the 
publication s  as  well  as  for  any  defects  that  may  ap- 
pear in  the  work  itself  in  point  of  uniformity. 

Aberdeen^  ist  Sept.   1803. 


INTRODUCTION. 


1\N  authentic  report  of  a  criminal  Trial  does  not, 
in  general,  stand  in  need  of  any  introduction  ;  nor 
would  the  E,ditors  have  deviated  from  the  common 
usage  on  the  present  occasion,  but  to  gratify  the 
Vv'ifhes  of  many  respectable  individuals,  w^ho  feel 
themselves  more  immediately  interested  in  the  sub- 
ject, and  are  anxious  to  embrace  this  opportunity 
of  laying  before   the   public  fome    circumstances 
connected  with  the  trial,  which  either  do  not  appear 
on  the  face  of  the  proceedings,  or  are  but  slightly 
glanced  at  in  the  proof  or  pleadings.     After  a  few 
observations,  then,  on   the   general   principles  of 
the  case,  they  will  confine  themselves  to  a  narra- 
tive of  these  circumstances,  accompanied  by  copies 
of  the  writings  referred  to. 

This  trial,  as  was  naturally  to  have  been  ex- 
pected, attracted  the  attention  of  all  ranks  :  there 
is  not  probably  on  record  one  that  is  founded  on 
similar  circumstances  of  delinquency  !  Certain 
officers  and  soldiers  of  a  fencible  regiment,  quar- 
tered in  the  city  of  Aberdeen,  were  accused  of 
having  wilfully  and  maliciously  killed  four  of  the 
peaceable  inhabitants,  and  of  wounding  many 
others,  by  assembling  in  regular  battalion,  pro- 
vided with  ball-cartridges,  and  deliberately  taking 
aim  and  firing  on  the  populace,  in  the  public 
market-place,    on  the  evening  of  the  4th  of  June 

1802, 


i8o2,  being  the  anniversary  of  his  Majesty's 
birth-day — and  all  this  without  just  cause ^  or  the 
presence  or  authority  of  a  civil  Magistrate  ! ! 

Not  to  enter  farther  into  a  detail  of  particulars, 
which  will  scarcely  bear  a  repetition,  suffice  it  to 
say,  that  the  leading  facts  incontestibly  were  as 
above  stated  ;  and  that  they  w^ere  admitted  to 
amount  to  the  crime  of  murder  the  most  atrocious! 
But  heinous  as  the  offence  in  appearance  was,  the 
individuals  accused  have  been  acquitted  by  a  ver- 
dict of  their  country.  Of  the  grounds  of  this  ac- 
quittal the  public  are  highly  interested  to  be  fully 
apprised,  as  being  so  closely  connected  with  their 
civil  rights  and  personal  safety.  To  assert,  or 
even  for  a  moment  to  suppose,  that  the  verdict 
was  founded  on  principles  that  could  justify  the 
conduct  of  the  military,  on  constitutional  grounds ^ 
would  be  a  gross  libel  both  on  the  Court  and  Jury, 
If  the  issue  could  admit  of  so  preposterous  a  con- 
struction, it  would  liave  been  far  better  that  the 
trial  had  never  been  heard  of.  But  although  the 
verdict  of  acquittal  will  readily  be  supposed  to 
have  proceeded  upon  a  deficiency  in  the  proof  of 
individual  guilt,  still,  in  such  peculiar  circum- 
stances, the  pubHc  mind  remains  to  be  satisfied, 
upon  what  specific  points  of  law,  or  matters  of 
fact,  the  verdict  was  given  ;  for  it  obviously  in- 
volves consequences  the  most  important  that  can 
be  agitated,  regarding  the  relative  powers  and 
duties  of  the   citizen   and    soldier. 

No  person  will  be  hardy  enough  to  maintain, 
that  it  is  lawful  for  soldiers,  of  their  own  proper 
motive  and  authority,  to  asi^emblc  in  a  body,  and 

make 


•niake  use  of  their  fire-arms  or  other  weapons,  for 
the  purpose  of  avcnguig  an  insult  oflered  to  any 
one  of  them,  by  unarmed  citizens — or  that  at  homc^ 
hi  quarters^  and  hi  time  of  peace ^  a  soldier  should 
be  allowed  to  have  ball-cartridges  in  his  pouch,* 
and  thus  be  at  all  times  possessed  of  the  means  of 
avairmg  himself  of  the  full  destructive  power  of 
Ills  fire-arms,  as  caprice  or  passion  may  dictate. 
Yet  it  is  possible  that,  absurd  and  unconstitutional 
as  the  maintaining  of  these  propositions  would  be, 
the  issue  of  this  trial  may  appear,  to  a  superficial 
observer,  to  countenance  them  ;  though  certainly, 
no  such  principles  could  ever  have  been  intended 
to  be  maintained  or  established.  That  guilt  of 
a  very  deep  dye  was  incurred  in  this  melancholy 
transaction  will  not  be  disputed  ;  that  the  military 
were  charged  with  it,  and  that  the  public  pro- 
secutor declined  to  bring  forward  any  trial,  will 
be  seen  in  the  sequel.  This  being  the  case,  if 
there  shall  be  found  the  slightest  reason  to  be- 
lieve, that  the  guilty  may  have  escaped  punish- 
ment, either  from  the  unavoidable  difficulties 
and  delays  which  took  place  in  bringing  them  to 
trial,  at  the  instance  of  private  prosecutors,  or 
by  reason  of  the  untoward  circumstances  under 
which  the  trial  at  length  took  place — at  the  dis- 
tance of  above  art  hundred  rules  from  Aberdeen, 
in  the  depth  of  winter,  when  some  of  the  most 
jnateriaj  witnesses  were  unable  to  attend — it  surely 
must  become  the  earnest  wish  of  every  friend  to 

justice 

*  Every  private  of  the  Ross  and  Cromarty  Rangers  had  ughteen 
rounds  of  ball-cartridge  constantly  in  his  custody,  by  regunental 
order — and  at  a  time,  when  it  would  appear,  that  all  discipline 
and  subordination  were  nearly  at  an  end  in  the  regiment. 
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justice  and  to  his  country,  that  such  measures  may 
be  speedily  adopted,  as  shall  for  ever  prevent  the 
recurrence  of  similar  obstructions  to  the  due 
course  of  lav^\ 

Immediately  after  the  melancholy  catastrophe, 
the  Magistrates  of  Aberdeen  began  to  take  a  pre- 
cognition in  the  usual  manner,  by  examining  the 
persons  accused,  as  w^ell  as  a  number  of  eye-Vvit- 
nesses  of  the  outrage.'^  This  examination  was 
conducted  w^ith  great  minuteness  and  impartiality, 
and  occupied  several  days.  The  Magistrates  sent 
early  notice  to  the  Crown-agent  at  Edinburgh,  for 
the  information  of  his  A4ajesty's  x^dvocate  ;  but 
before  the  precognition  was  transmitted  to  Edin- 
burgh, the  public  attention  was  attracted  by  the 
Sheriff  of  the  county,  at  the  desire  of  his  Majesty's 
Advocate,  examining  several  persons,  chiefly  sol- 
diers and  servants  of  officers,  by  way  of  exculpatory 
precognition — a  mode  of  procedure  very  unusual, 
if  not  unprecedented.  Upoa 

*  For  the  information  of  those  not  acquainted  with  the  mode 
of  conducting  criminal  trials  in  Scotland,  it  may  be  satisfactory 
to  state,  that  when  any  crime  is  known  to  have  been  committed, 
the  Sheriff  of  the  county  or  Magistrates  of  the  burgh  where  it 
has  happened,  summon  before  tliem,  upon  application  of  au 
ofEcer  called  the  Procuratoi-fiscal,  all  persons  who  are  supposed 
to  have  been  concerned  in,  or  to  know  any  thing  of  the  matter. 
The  persons  against  whom  there  appears  any  suspicion  of  guilt 
are  imprisoned ;  ;.nd,  if  the  criqie  be  not  judged  capital,  may 
be  afterwards  liberated  on  finding  bail  to  stand  trial.  The 
whole  persons  called  being  thus  examined,  generally  not  upon 
oath,  their  written  declarations  subscribed  by  them,  which  is 
called  a  pyecogmtion^  are  submitted  to  the  King's  Advo^atey  ivho 
alone  has  the  poiver  of  determining^  ivhether  there  be  or  be  not  stiffi- 
cient  grounds  for  a  public  prosecution^ — thus  coming  in  place  of  the 

Coroner's  Invest  and  Grand  Jurt  in  EngLnd. 


upon  receiving  both  precognitions,  his  Ma- 
jesty's Advocate,  by  petition  to  the  High  Court 
of  justiciary,'!'  stated,  in  general  terms,  what  hap- 
pened at  Aberdeen  on  the  evening  of  the  4th  of 
June,  and  craved  a  warrant  for  transmitting  the 
persons  in  custody  (except  Lieutenant-Colonel 
Mackenzie)  from  Aberdeen  to  the  jail  of  Edin- 
burgh, to  remain  there  till  they  should  be  brought 
to  trial.  A  warrant  was  accordingly  granted  to 
Mr.  Williamson,  King's  messenger,  to  receive  the 
prisoners  at  Aberdeen,  and  to  condudt  them  to 
Edinburgh  jail.  Mr.  Williamson,  at  first,  declin- 
ed to  give  a  receipt  for  Captain  Macdonogh ;  but 
the  Magistrates  having  refused  to  deliver  over 
any  of  the  prisoners  without  a  receipt,  the  Captain's 
name  was  included  with  the  others,  in  an  ac- 
knowledgment subscribed  by  the  messenger  on 
a  copy  of  the  w^arrant.  Upon  which  all  the 
prisoners  were  delivered  to  him  in  charge,  and 
he  carried  Ensign  Lanigan,  four  Serjeants,  and 
one  private  soldier,  to  the  jail  of  Edinburgh,  as 
directed  by  the  warrant. J  But,  before  leaving 
Aberdeen,  ke  set  Captain  Macdonogh  at  libej'ty^ 
although  he  was  charged  with  the  same  crime, 
and  stood,  in  every  re0)ect,  in  the  same  situation 
as    the   other  prisonerJ?§     And  while  they   were 

b  under 
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1  Lieutenant-Colonel  Mackenzie,  not  being  included  in  the 
warrnnt,  was  liberated  by  the  Magistrates. 

§  By  what  authority  the  messenger  tlius  dispensed  with  the 
execution  of  a  warrant,  committed  to  his  charge  by  the  High 
Court  ti  Justiciary,  has  never  been  explained. 
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under    confinement    in    Edinburgh  jail,    Captain 
Macdonogh  lived  at  large  in  that  city. 

About  two  months  after  the  prisoners  were  car- 
ried to  Edinburgh,  they  were  all  liberated,  by 
consent  of  his  Majesty's  Advocate,  on  bail,  to 
arjswer  to  any  indictment  that  might  be  raised 
against  them  within  six  months.  And  his  Lord- 
ship was  pleased,  at  the  same  time,  to  send  official 
notice  to  the  Sheriff  of  the  county,  and  Magistrates 
of  the  town  of  Aberdeen,  that  after  cojuidering  the 
precognitions^  he  had  determined  not  to  bring  any  of 
the  persons  in  custody  to  triaU^" 

The  consequence  of  this  w^as  an  application  from 
the  parents  of  those  who  had  been  killed, f  (who 
are  all  in  poor  circumstances)  for  pecuniary  aid  to 
obtain  legal  redress  ;|  followed  up  by  an  advertise- 
ment in  the  Aberdeen  Journal,  ||  mentioning  the 
particulars  of  the  case,  and  calling  on  the  inhabitants 
of  Aberdeen,  and  the  public  at  large,  to  contribute 
for  the  above  purpose. 

A  subscription  was  accordingly  set  on  foot,§  and 
is  in  fa(3:  still  going  on;  for  the  expence  of  the  pro- 
secution 

*  Appendix,  No.  II.  f  Ibid.  *No.  III. 

.j:  111  cases  of  homicide,  any  of  the  relationsof  the  person  who 
has  been  killed  may  raise  a  criminal  prosecution,  with  the  con-' 
currence  of  his  Majesty's  Advocate,  (which,  it  is  believed,  he 
cannot  withhold)  against  those  supposed  to  be  guilty.  In  such 
cases,  however,  which  have  but  rarely  occurred,  the  whole 
expence  of  the  prosecution  falls  upon  the  private  prosecutor  ; 
and  if  the  Court  shall  find  the  accusation  to  be  calumnious,  he 
may  also  be  subjected  in  damages  and  expences  to  the  party 
accused. 

11  Appendix,  No.  IV.  §  Appendix,  No.  V. 
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sccution  has  very  far  exceeded  any  calculation  that 
was  made  of  it.*  The  original  subscription-paper 
was  called  for  by  the  pannels,  for  what  purpose  is 
unknown,  and  was  lodged,  with  other  relative 
papers,  in  the  hands  of  the  Justiciary  Clerk. —  A 
copy  of  it  is  given  in  the  Appendix. 

Counsel  and  agents  having  been  engaged  by  the 
prosecutors,  and  a  committee  of  the  subscribers,  an 
application  was  given  into  Court,  and  a  warrant  of 
recommitment  obtained  against  those  who  had  been 
formerly  in  custody,  at  the  instance  of  the  private 
prosecutors,  on  a  charge  of  the  murder  of  their  sons, 
as  has  been  stated.  In  consequence  of  which, 
three  of  the  Serjeants  and  the  privatef  were  imme- 
diately apprehended,  and  incarcerated  at  Edin- 
burgh ;  but  Ensign  Lanigan  had,  in  the  mean 
time,  gone  to  Ireland,  his  native  country,  and 
could  not  be  found ;  and  Captain  Macdonogh, 
who  remained  at  large  in  Edinburgh,  on  getting 
notice  of  the  warrant,  secreted  himself,  and,  in 
that  situation,  petitioned  to  be  admitted  to  bail, 
which  the  Court  was  pleased  to  grant. 

A  good  deal  of  time  having  been  occupied  in 
arrangements  for  the  trial,  it  was  at  length  fixed 

b  2  by 

*  It  amounts  to  L.  900,  exclusive  of  the  personal  expence 
of  many  of  the  witnesses.  Such  an  enormous  expence  was,  in  a 
great  measure,  incurred  by  the  prisoners  being  removed  to 
Edmburgh,  on  the  petition  of  the  King's  Advocate,  instead  of 
waiting  the  regular  course  of  trial  at  the  Aberdeen  assizes.  Had 
the  trial  taken  place  wliere  the  crime  was  committed,  the  ex- 
pence  would  not  have  amounted  to  one-fourth  of  the  above  sum. 
The  mxoney  hitherto  subscribed  is  only  L.  5  10. 

t  One  of  the  serje;ints  and  the  private  were  not  brought  to  trial. 
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by  the  Court  for  the  6th  of  January  ;  and  four  sc-^ 
par  ate  indictments  were  served  on  the  pannels,  a 
mode  of  proceeding  no  less  troublesome  than  ex- 
pensive, but  v^^hich  became  necessary  by  reason  of 
the  trials  being  at  the  instance  of  private  indi- 
'uiduals — and  to  add  to  the  evil,  the  old  and  in- 
firm prosecutors  behoved  for  the  same  reason  to 
appear  personally  in  Court,  and  on  that  account 
were  under  the  necessity  of  travelling  from  /Aber- 
deen to  Edinburgh,  in  the  depth  of  winter. 

The  peculiar  circumstances  which  regard  Ensign 
Lanigan,  naturally  occur  here  to  be  adverted  to. 
This  gentleman  being  informed  of  what  was  going 
on,  returned  from  Ireland,  w^as  personally  served 
with  the  indictments,  and  remained  in  Edinburgh, 
seemingly  w^ith  a  determination  of  abiding  his 
trial.  But  on  the  evening  of  the  5th  of  January, 
the  day  before  the  trial,  he  petitioned  the  Court  to 
have  it  postponed,  giving  for  reason,  that  other- 
wise he  would  lose  the  benefit  of  several  material 
exculpatory  witnesses.  This,  however,  w^as  un- 
derstood from  the  first  to  be  a  mere  pretence,  and 
so  it  turned  out,  for  he  withdrew  himself  on  the 
day  of  trial,  and  w^as  of  course  outlawed.'^  That 
he  did  so  for  very  substantial  reasons,  and  by  the 
advice  of  his  counsel,  cannot  be  doubted,  as  they 
well  knew,  that  by  the  indispensible  forms  of 
Court,  his  petition  could  not  be  heard  \vithout  his 
personal  attendance.  In  these  circumstances  the 
prosecutors  are  fully  warranted  to  say,  that  the 
regular  course  of  justice  has  been  defeated  ;  that 
nothing  but  the  dread  of  conviction  staring  him  in 

the 
*  Appendix,  No.  VI. 
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the  face,  CGuid  have  induced  Ensign  Lanigan  to  fly 
from  the  protection  of  tlie  laws  ;  that  he  is  now  to 
be  deemed  guilty,  and  that  no  opportunity 
should  have  been  aiTorded  to  a  person  implicated 
in  so  heinous  a  crime,  to  escape  from  justice  aflcr 
having  been  in  custody. 

But  this  IS  not  all — by  Ensign  Lanigan's  with- 
drawing himself,  the  force  of  the  evidence  against 
the  other  pannels  was  w^eakencd — the  connexion 
and  arrangement  of  the  intended  proceedings  bro- 
ken and  disjointed — and,  by  entirely  veiling  the 
^\n\i  oix\\Q  supposed  principal  cffe72der^'\  an  oppor- 
tunity w^as  aflbrded  of  frittering  down  to  nothing, 
the  charges  against  the  other  persons  implicated. 
To  professional  men  this  wull  be  perfectly  plain  ; 
and  to  the  most  inexperienced,  it  will  not  be  alto- 
gether unintelligible. 

It  may  be  proper  also  to  mxcntion  here,  that  in 
consequence  of  the  acquittal  of  the  prisoners,  a 
most  extraordinary  claim  was  m^ade  by  their  coun- 
sel, for  damages  and  expences  against  the  prose- 
cutors, en  the  ground  of  the  charges  exhibited 
by  them  being  calumnious  ;  and  that,  upon 
this  point,  the  Court  ordered  informations,  wdiich 
have  never  as  yet  been  given  in. 

f  No  questions  were  allowed  to  be  put  to  the  witnesses  re- 
specting Ensign  Lanigan's  conduct ;  and  hence,  his  name  is 
seldom  or  ever  mentioned  in  the  trial. 
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No.  I. 

Unto  the  Right  Honourable  the  Lord  Justice  Clerky  or 
any  of  the  Lords  Commissioners  of  Justiciary^ 

The  PETITION  <?/' Charles  Hope,  Esq;  his  Majesty's 
Advocate  for  his  Majesty'* s  Interest. 

Sheweth, 

That  on  the  evening  of  the  fourth  day  of  the 
present  month  of  June,  and  the  anniversary  of  his 
Majesty's  birth-day,  some  disturbances  having  oc- 
curred on  the  streets  of  Aberdeen,  four  persons 
were  killed,  besides  several  others  wounded  ;  and 
by  the  precognition  taken  on  that  occasion  by  the 
Magistrates  of  Aberdeen,  and  transmitted  to  the 
petitioner,  it  appears  that  Felix  Bryan  Macdonogh, 
Captain — John  Lanigan,  Ensign — Andrew  Mac- 
kay,  Alexander  Sutherland,  Walter  Mackenzie, 
and  Hugh  Mitchell,  all  Serjeants — and  William 
Thomson,  private  Soldier — all  of  the  Ross  and 
Cromarty  Fencibles,  have  been  committed  pri- 
soners to  the  tolbooth,  accused  of  the  murder  of 
the  said  four  persons  that  had  been  killed.  That 
the  petitioner,  thinking  it  proper  that  these  persons 
should  be  transmitted  from  Aberdeen  as  soon  as 
may  be,  makes  this  application  for  having  them 
transmitted  to  the  prison  of  Edinburgh,  therein  to 
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remain  until  brought  to  trial  before  your  Lordships 
for  said  crime. 

May  it  therefore  please  your  Lordship,  to  grant 
v/arrant  for  transmitting  the  said  Captain 
Felix  Bryan  Macdonogh,  Ensign  John  Lani- 
gan,  Serjeants  Andrev/  Mackay,  Alexander 
Sutherland,  Walter  Mackenzie,  and  Hagh 
Mitchell,  and  the  said  William  Thomson, 
from  the  prison  of  Aberdeen  to  the  prison  of 
Edinburgh,  to  remain  therein  till  brought  to 
trial,  or  otherwise  in  due  course  of  law. 

According  to  justice,  &c. 

(Signed)  C.  HOPE. 

Edinb  UR GHy    1 5 th  June,    1  8  0  2. 

The  Lord  Justice  Clerk  having  considered  the 
foregoing  petition,  grants  warrant  to  and  ordains 
the  Magistrates  of  Aberdeen,  and  keepers  of  their 
tolbooth,  to  deliver  over  the  persons  of  the  said 
Captain  Felix  Bryan  Macdonogh,  Ensign  John 
Lanigan,  Serjeants  Andrew  Mackay,  Alexander 
Sutherland,  Walter  Mackenzie,  and  Hugh  Mitchell, 
and  the  said  William  Thomson,  to  George  Wil- 
liamson, messenger  at  arms,  wdio  is  hereby  ordain- 
ed to  receive  and  transmit  the  said  persons  under  a 
sure  guard,  till  they  are  brouglu  to  and  incarcerated 
within  the  tolbooth  of  Edinburgh,  therein  to  be 
detained  till  thence  liberated  in  due  course  of  law, 
requiring  hereby  the  Magistrates  of  Edinburgh, 
and  keepers  of  their  tolbootb,  to  receive  and  de- 
tain them  accordingly. 

(Signed)         DAV.  RAE. 
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No.  II. 

Copy — Letler  the  Lord  Advocate  to  the  Sheriff  Depute 
of  Aberdeen. 

Sir,  EDJNBURGHy  ^th  August,    l8o2. 

On  considering  a  second  time  the  precognition 
relating  to  the  affray  at  Aberdeen,  on  the  evening 
of  the  4th  of  June,  between  the  town's  people  and 
the  Ross  and  Cromarty  Fencibles,  I  have  deter- 
mined not  to  prosecute  any  of  the  persons  at  pre- 
sent in  custody,  and  have  therefore  consented  to 
their  being  Uberated  on  bail,  to  appear  to  answer 
to  any  indictment  which  may  be  brought  against 
them  within  six  months. 

Be  so  good  as  to  communicate  my  determina- 
tion to  the  Provost  of  Aberdeen.     I  am,  &c. 

(Signed)  C.  HOPE. 

No.  III. 

Request  of  the  Relations  of  the  Persons  who  were  killed 
for  pecuniary  Aid. 

The  outrage  committed  by  the  fencible  regiment 
on  duty  in  the  Barracks  the  4th  of  June  last,  upon 
the  inhabitants  of  this  city,  cannot  have  failed  to 
impress  the  minds  of  humane  and  thinking  persons 
with  horror  and  regret ;  and  as,  from  some  cir- 
cumstances that  have  already  occurred,  it  would 
seem  that  the  affair  is  not  taken  up  in  so  serious  a 
point  of  view  as  its  importance  merits.  We  the 
subscribers,  relations  of  the  persons  who  fell  upon 
the  occasion,  (being  unable  from  our  own  private 
means  to  bear  the  expence  of  a  prosecution)  feel 
ourselves  called  upon  to  solicit  the  aid  of  the  public, 
for  enabling  us  to  bring  to  justice  the  authors  of 
the  above  atrocity.  (Signed) 

John  Gibb,  Daniel  Ross,  Widow  Moir* 

Dated  Aberdeen^  i^th  August,  1802, 

c 
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No.  IV. 

Address  to  the  Citizens  of  Aberdeen  and  the  Public  at 

large. 

It  has  for  some  weeks  past  been  in  contemplation 
to  open  a  subscription,  for  defraying  the  expence 
of  a  trial  before  the  High  Court  of  Justiciary,  at 
the  instance  of  the  relations  of  those  who  were 
killed  in  the  market-place  here,  on  the  evening  of 
the  4th  of  June  last,  by  the  Ross  and  Cromarty 
Fencible  Regiment  then  quartered  in  the  Barracks, 
against  the  Officers,  Serjeants,  and  Privates  of  that 
corps,  who  were  in  custody,  but  are  now  all  liber- 
ated upon  bail  :  motives  of  delicacy  in  regard  to 
-the  public  prosecutor,  stood  in  some  degree  in  the 
way  of  adopting  such  a  measure,  till  now  that  his 
Majesty's  Advocate  for  Scotland  has  signified,  that 
he  has  no  intention  of  bringing  these  persons  to 
trial.  It  therefore  becomes  the  duty  of  the  citizens 
of  Aberdeen,  and  others  whose  minds  revolt  at 
the  alarming  tendency  of  the  occurrence,  to  sup- 
port the  injured  parties  in  seeking  redress,  on  an 
occasion  of  such  obvious  general  concern,  and 
which  it  appears  will  be  allowed  to  pass  over  as  of 
no  importance,  either  in  a  public  or  private  view. 
To  say  more  here,  might  not  only  be  deemed  im- 
proper, but  surely  would  be  superfluous.  The 
motives  for  the  intended  measure  can  neither  be 
misrepresented  nor  mistaken. 

No.  V. 

preamble  to  the  Subscription-Paper, 

Aberdeen y  i6th  August,  1802. 
The  conduct  of  the  Fencible  Regiment  stationed 
ill  the  Barracks  here  on  the  4th  of  June  last,  in  firing 
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on  the  iiihabltants  of  this  city  in  the  market-plaee, 
without  the  sanction  of  lawful  authority,  whereby 
several  innocent  and  defenceless  persons  were  killed 
and  wounded,  and  numbers  of  the  citizens  in  risk 
of  losing  their  lives  in  the  public  streets,  and  even 
in  their  own  houses  and  shops,  demands  the  most 
serious  investigation.  No  man,  who  respects  the 
constitution  and  laws  of  the  country,  can  reflect 
with  indifference  on  such  an  unlooked  for  and  un- 
precedented outrage. 

The  particulars  of  the  transaction,  and  some  cir- 
cumstances respecting  it  which  have  since  occurred, 
being  sufficiently  known,  it  would  be  superfluous, 
and  perhaps  improper,  to  enlarge  upon  the  subject 
at  present.  Suffice  it  to  say,  that  a  serious  appeal 
to  the  laws  for  redress  appears  in  every  view  to  be 
indispensibly  necessary ;  and  for  that  purpose,  it 
is  proposed  to  institute  a  trial  before  the  High  Court 
of  Justiciary,  at  the  instance  of  the  relations  of 
those  who  fell  upon  the  above  melanclioly  occasion, 
the  expence  to  be  defrayed  by  subscription  among 
the  inhabitants  or  others,  whose  patriotism  and 
public  spirit  may  induce  them  to  come  forward  in 
a  matter  of  such  general  concern,  as  that  of  bring- 
ing the  persons  who  appear  to  be  chief  actors  in  the 
above  atrocity  to  a  fair  and  impartial  trial,  in  order 
that  they  may  stand  acquitted  or  condemned  by  a 
verdict  of  their  country. 

For  which  purpose.  We,  the  subscribers,  be- 
come bound  to  contribute  the  sums  annexed 
to  our  names,  when  demanded  by  the  Com- 
mittee who  shall  be  appointed  by  a  General 
Meeting  to  conduct  the  business. 
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No.  VI. 
Sentence  of  Fugitation  against  Ensign  John  Laxigax. 

EdiNB  UR GH,  6th  January^    1803. 

The  which  day,  the  criminal  libel  raised  and 
pursued  at  the  instance  of  Daniel  Ross,  woodsawer 
in  Aberdeen,  with  concourse  of  his  Majesty's  Ad- 
vocate for  his  Majesty's  interest,  against  John 
Lanigan,  late  Ensign  in  the  Ross  and  Cromarty 
Rangers,  and  others  being  called,  and  the  said 
John  Lanigan  being  oft-times  called  in  Court,  and 
three  times  at  the  door  of  the  Court-house  by  a 
Macer  of  Court,  as  use  is,  he  failed  to  appear  ; 
whereupon  Mr.  John  Clerk,  advocate,  prosecutor, 
moved,  that  sentence  of  outlawry  and  fugitatiou 
might  be  awarded  against  him. 

The  Lords  Commissioners  of  Justiciary  Decern- 
ed and  Adjudged,  and  hereby  Decern  and  Adjudge 
the  said  John  Lanigan  to  be  an  outlaw  and  fugi- 
tive from  his  Majesty's  laws :  and  ordained,  and 
hereby  ordain  him  to  be  put  to  his  Highness's  horn, 
and  all  his  moveable  goods  and  gear  to  be  escheat 
and  inbrought  to  his  Majesty's  use,  for  his  con- 
tempt and  disobedience,  for  not  appearing  this  day 
and  place  in  the  hour  of  cause,  to  have  underlyen 
the  law  for  the  crime  of  murder,  in  manner  men- 
tioned in  the  criminal  libel  raised  against  him 
thereanent,  as  he  who  was  lawfully  cited  to  that 
effect,  oft-times  called  in  Court,  and  three  times  at 
the  door  of  the  Court-house  by  a  Macer  of  Court, 
and  failed  to  appear,  as  said  is, 
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TRIAL,    ^c. 

THE  Indiftmcnt,  in  this  cafe,  having  been  ferved  upon 
the  pannels,  to  appear  before  the  Court  of  judiciary 
on  Thurfday  the  6th  of  January  1803,  the  Judges  accord- 
ingly met  at  ten  o'clock  on  the  morning  of  that  day,  when 
the  whole  pannels,  Mr  Lanigan  excepted,  appeared  at  the 
Bar. 

The  Judges  took  their  feats  in  the  following  order. 

1.  Lord  Craig,  ele6i:ed  prefiding  Judge  in  the 

abfencc  of  the  Lord  Juftice-Clerk. 

2.  Lord  Dunsinnan. 

3.  Lord  Cullen. 

4.  Lord  Methven. 

5.  Lord  Armadale. 

On  the  part  of  the  Profecutor,  the  following  profeflionjil 
Gentlemen  alfo  appeared. 

MeiT.  John  Clerk,") 
John  Burnet,         ^  ^^^^^.^j^ 
Adam  Gillies,        C 
William  Rae,        J 

And 
George  Robinson  and  1 
Robert  Ainslie,  >  Agents. 

Writers  to  the  Signet,  3 

And  for  the  Pannels, 
The  Hon.  Henry  Erskine," 
Mefl'.  James  Montgomery, 
Robert  Hamilton, 
James  Gordon,  ^Counfcl. 

David  Monypenny,  I 

Henry  D.  Inglis,  | 

Francis  Horner,  J 

And 
William  Inglis  and     1 
Colin  Mackenzie,        >  Agents. 
Writers  to  the  Signet,  \ 

A  The 
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The  ufual  forms  of  conftituting  the  Court  having  becit 
gone  through,  Lord  Craig,  the  prefiding  Judge,  moved  that 
the  Indiftment  (hould  be  read,  which  was  accordingly  done, 
and  is  in  the  following  terms. 

«  GEORGE,  &c.    WHEREAS  it  is  humbly  meant  and 
complained  to  Us,  by  our  lovite  Daniel  Ross,  wood-fawer 
in  Aberdeen,  father  of  the  deceafed  John  Rofs  after   men- 
tioned •,  with  concourfe  of  Our  Right-trufty  Charles  Hope, 
Efc]-,    Our   Advocate,  for   Our  intereft ;    upon    GEORGE 
MACKENZIE,  late  Lieutenant-Colonel  of  the  fencible  re- 
giment of  Rofs  and  Cromarty  Ran^jers,  now  reduced  or  dif- 
banded,  FELIX  BRYAN   MACDONOGH,  late   Captain 
in  the  faid  regiment,  JOHN  LANIGAN,  late  Enfign  in  the 
faid  regiment,  ANDREW  MACKAY,  late  Serjeant  in  the 
faid  regiment,  and  prefent  prifoner  in  the  Tolbooth  of  Edin- 
burgh, and  ALEXANDER  SUTHERLAND,  alfo  late  Ser- 
jeant in  the  faid  regiment,  and  prefent  prifoner  in  the  Tolbooth 
of  Edinburgh;  THAT  WHERE,  by  the  laws  of  this  and  every 
other  well-governed  realm,  Murder  is  a  crime  of  an  heinous 
nature,  and  feverely  puniOiable  ;  YET  TRUE  IT  IS,  AND 
OF  VERITY,  that  the  faid  George  Mackenzie,  Felix  Bryan 
Macdcnogh,  John  Lanigan,  Andrew  Mackay,  and  Alexander 
Sutherland,  are  all,  or  one  or  other  of  them,  guilty,  a£lors,  or 
art  and  part  of  the  forefaid  crime ;  IN  SO  FAR  AS,  on  the 
evening  of  the  fourth  day  of  June  One  thoufand  eight  hundred 
and  two  years,  a  number  of  pcrfons  having  convened  in  the 
Caftle  Street  of  Aberdeen,   in  the  parifh  of  St  Nicholas,  and 
county  of  Aberdeen,  on  occafion  of  the  anniverfary  of  Our 
birth-day,  and  having  proceeded  to  amufe  themfelves,  as  is 
ufual  on  fuch  occafions,  the  faid    George  Mackenzie,  Felix 
Bryan  Macdonogh,  and  John  Lanigan,  having,  without  any 
juft  caufe,  taken  offence  at  the  perfons  foaffemblcd,  did,  after 
behaving   in  a  molt  violent   and  outrageous  maniier,  on  the 
fuid  flreet,  all,  or  one  or  other  of  them,  felonioully  iffuc  or- 
ders, calling  out,  under  arms,  a  guard  or  party  of  the  faid  regi- 
ment of  Rofs  and  Cromarty  Rangers,  at  that  time  llationed 
in  the  guard-houfe,  fituated  in  the  faid  Caftle  Street  of  Aber- 
deen •,  and  farther  did,  all,  or  one  or  other  of  them,  felonioully 
iffue  orders,  calling  out,  under  arms,  the  reft  of  the  faid  regi- 
ment   of   Rofs    and    Cromarty    Rangers,  then    ftationed  in 
Aberdeen  Barracks  ;    in    confcquence    of   which  orders,  the 
faid  guard,  and  the  reft  of  the  faid  regiment,  did   come  out 
and  affemble  under  arms,  and  with  ball-cartridges,  in   the 
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fald  Caftle  Street  of  Aberdeen,  in  prefence  of,  and  under 
the  command  of  the  faid  George  Mackenzie,  Felix  Bryan 
Macdonogh,  and  John  Lanigan,  or  one  or  other  of  them ; 
and  the  faid  guard,  and  the  rell  of  the  faid  regiment,  having 
fo  aflembled,  and  numbers  of  perfons,  inhabitants  of  the 
faid  town,  being  then  on  the  faid  ftreet,  amufing  chemfelves 
as  ufual  on  fuch  occafions,  the  faid  George  Mackenzie,  Fe- 
lix Bryan  Macdonogh,  and  John  Lanigan,  did,  all,  or  one  or 
other  of  them,  felonioully  order  the  faid  guard,  and  the  reft 
of  the  faid  regiment,  to  prime  and  load  their  mufkets  with 
ball-cartridges ;  and  thereafter  the  faid  George  Mackenzie, 
Felix  Bryan  Macdonogh,  John  Lanigan,  Andrew  Mackay, 
and  Alexander  Sutherland,  above  complained  on,  did,  all 
and  each,  or  one  or  other  of  them,  felonioufly,  and  without 
the  order  of  a  Civil  Magi  (Irate,  order  the  faid  guard,  and 
the  reft  of  the  faid  regiment,  to  fire  upon  the  perfons  fo  af- 
fembled  5  in  confequence  of  which  order,  a  number  of  inno- 
cent perfons  were  killed  and  wounded  ;  and  in  particular, 
John  Rofs,  fon  to  the  faid  Daniel  Rofs,  who  was  Handing 
peaceably  on  the  pavement,  called  the  Plainftones,  in  the 
faid  Caftle  Street  of  Aberdeen,  in  the  parifti  and  county  a- 
forefaid,  did,  on  the  evening  aforefaid,  and  in  confequence 
of  the  felonious  orders  aforefaid,  receive  a  mortal  wound 
from  a  mufket-fhot,  in  confequence  of  which  he  immediate- 
ly expired  j  and  the  faid  perfons  above  complained  on,  were 
all,  or  one  or  other  of  them,  thereby  guilty,  aftors,  or  art  and 
part  of  the  murder  of  the  faid  John  Rofs :  AT  LEAST,  the 
faid  George  Mackenzie,  Felix  Bryan  Macdonogh,  John  La- 
nigan, Andrew  Mackay,  and  Alexander  Sutherland,  did, 
time  and  place  libelled,  all  and  each,  or  one  or  other  of 
them,  felonioufly  order,  inftigate,  and  encourage  the  faid 
guard,  and  the  reft  of  the  faid  regiment,  to  fire,  and  did  aid 
and  abet  the  faid  guard,  and  the  reft  of  the  faid  regiment, 
when  firing,  upon  the  perfons  aflembled  as  aforefaid,  and 
that,  in  particular,  by  running  up  and  down  in  prefence  of 
the  faid  guard,  and  the  reft  of  the  faid  regiment,  with  their 
fwords  drawn,  in  a  violent  and  outrageous  manner,  and  at- 
tempting therewith  to  wound  and  murder  the  perfons  fo  af- 
fembled,  and  by  felonioufly  pointing  out  to  parties  of  the 
faid  guard,  and  the  reft  of  the  faid  regiment,  the  parti- 
cular diredion  in  which  they  ought  to  fire,  and  being  at 
pains  to  dire£l  the  levelling  of  the  muikets  when  pre- 
fented  at  the  perfons  fo  afl"embled ;  in  confequence  of 
which   orders,    inftigation,    encouragement,    aiding  and  a- 
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betting,  the  faitl  guard,  and  the  reft  of  the  faid  regi- 
ment, did,  time  and  place  libelled,  fire  upon  the  per- 
fons  fo  afTembled,  in  confequence  of  which  the  faid  perfons, 
and  in  particular  the  faid  John  Rofs,  was,  time  and  place 
libelled,  killed  and  murdered,  in  manner  forefciid  ;  and  the 
faid  perfons  above  complained  on,  or  one  or  other  of  them, 
were  a6lors,  or  art  and  part  in  the  faid  murder:  And  the 
faid  George  Mackenzie,  Felix  Bryan  IVIacdonogh,  and  John 
Lanigan,  having,  on  the  fifth  day  of  June  One  ^thoufand 
eight  hundred  and  two,  been  carried  before  James  Hadden, 
Efq-,  Provoft  of  Aberdeen,  Peter  Duguid,  Charles  Farquhar- 
fon,  Walter  Sime,  and  Alexander  Galen,  Efquires,  Bailies 
of  the  faid  city,  did  each  of  them  feparately  emit  and  fign  a 
declaration :  And  the  faid  Andrew  Mackay  having,  on  the 
feventh  day  of  the  faid  month  of  June  One  thoufand  eight 
hundred  and  two,  been  carried  before  the  faid  Provoft  and 
Magiftrates,  did,  in  their  prefence,  emit  and  fign  a  declara- 
tion :  And  the  faid  Alexander  Sutherland  having,  on  tire 
eighth'  day  of  June  One  thoufand  eight  hundred  and  two, 
been  carried  before  the  faid  "Walter  Sime,  Bailie  of  Aber- 
deen, did  emit  and  fign  a  declaration  :  Which  feveral  decla- 
rations, together  with  a  plan  of  the  ftreet  called  the  Caftle 
Street  of  .Aberdeen,  are  to  be  ufed  in  evidence  againft  the 
faid  George  Mackenzie,  Felix  Bryan  Macdonogh,  John  La- 
nigan, Andrew  Mackay,  and  Alexander  Sutherland  ;  and 
will,  for  that  purpofe,  be  lodged  in  the  hands  of  the  clerk  of 
tlie  High  Court  of  Jufticiary,  before  which  they  are  to  be 
tried,  that  they  may  have  an  opportunity  of  feeing  the  fame  : 
AT  LEAST,  time  and  place  hbellcd,  the  faid  John  Rofs 
was  murdered  ;  and  the  faid  George  Mackenzie,  Felix  Bryan 
Macdonogh,  John  Lanigan,  Andrew  Mackay,  and  Alexan- 
der Sutherland,  arc  all,  or  one  or  other  of  them,  guilty, 
ad:ors,  or  art  and  part  of  flie  faid  crime.  All  which,  or 
part  thereof,  being  found  proven  by  the  verdict  of  an  affizc, 
before  the  Lord  Jultice-General,  Lord  Juftice-Clerk,  and 
Lords  Commiilioners  of  Jufticiary,  in  a  Court  of  Jufticiary 
to  be  holden  by  them  within  the  Criminal  Court-houfe  cf 
Edinburgh,  upon  the  fjxth  day  of  January  next,  the  faid 
George  Mackenzie,  Felix  Bryan  Macdonogh,  John  Lanigan, 
Andrew  Mackay,  and  Alexander  Sutherland,  ought  to  be 
puniflied  with  the  pains  of  law,  to  deter  oth^Ts  from  com- 
initting  the  like  crinK's  in  all  time  coining.  OUR  WILL 
IS  HEREFORE,  &c. 

Dai^d  amlj-crfiiicd  i6ih  DtVimin-  I  So 2." 
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The  Iii;!l<flment  having  been  read,  Lord  Craig  put  tlie 
ufual  quellion  to  the  parinels,  Whether  they  were  Guiliy  or 
Not  guilty  P  and  they  having  all  pleaded  Not  guilty y  his  Lord- 
Ihip  tlien  moved,  that  the  written  defences  lodged  by  the 
pannels  with  the  clerk  of  Court  (liould  al fo  be  read  j  which 
was  done  accordingly  ;  and  are  of  the  following  import. 


DEFENCES  for  Lieutenant-Colonel  MACKENZIE. 

"  The  pannel,  Lieutenant-Colonel  Mackenzie,  pleads  Not 
guilty,  and  denies  the  libel  as  bid. 

"  Upon  the  day  libelled,  the  4th  day  of  June  lad,  having 
left  the  town-houfe  of  Aberdeen,  where  he  had  been  celebra- 
ting the  anniverfary  of  his  Majefty's  birth-day  with  the  Ma- 
giftrates,  he  was  proceeding  quietly  to  the  barracks,  but 
found  fo  great  a  tumult  prevailing  in  the  ftreets,  principally 
directed  againfh  the  officers  and  foldiers  of  the  regiment  he 
commanded,  that  not  only  he  himfelf  and  the  other  officers 
were  in  the  utmofl  danger  from  the  violence  of  the  mob,  but 
the  very  guard,  placed  in  Caftle  Street  for  the  protection  of 
the  public  peace,  feemed  to  be  upon  the  point  of  being  de- 
forced. 

«^  In  thefe  circumftances,  tlie  Lieutenant-CoJonel  confi- 
dered  it  to  be  his  duty  to  order  a  reinforcement  down  from 
the  barracks,  under  the  command  of  Captain  Macdonogh, 
the  neiLt  fenior  officer  ;  and  immediately  after  this,  and  be- 
fore the  troops  arrived,  the  Lieutenant-Colonel  himfelf  reti- 
red to  the  barracks,  from  which  he  did  not  llir  that  evening ; 
and  had  no  more  connedtion  with  the  faCts  libelled." 


DEFENCES  for  Captain  MACDONOGH. 

"The  pannel.  Captain  Macdonogh,  pleads  Not  guilty,  and 
denies  the  libel  as  laid. 

«  Upon  the  4th  day  of  June,  the  dny  libelled,  Captain 
Macdonogh  had  affiiled  in  celebrating  his  Majelty's  birth- 
day in  the  town-houfe  of  Aberdeen. 

"  On  his  return  to  the  barracks,  he  was  not  only  violent- 
ly and  dangeroufly  affiiulted  by  a  riotous  mob,  but  faw  the 
guard  at  the  guard-houfe,  and  the  officer  who  commanded  it, 
infuked,  and  in  apparent  danger  of  being  deforced. 
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"  In  thefe  circumflances,  Captain  Macdonogh  ufed  every 
effort  to  conciliate  the  people,  and  to  prevent  mifchief  ;  but 
finding  his  own  endeavours  ineffectual,  he  made  his  way  to 
the  town-houfe  to  require  the  prefence  of  a  magiftrate, 
-which  was  denied  him,  although  two  town-ferjeants  followed 
him  to  the  flreet,  by  whom  one  or  more  rioters  were  feized 
and  committed  to  the  guard-houfe. 

"  At  this  time,  and  after  every  pofiible  exertion  to  pacify 
the  mob  had  been  ufed  in  vain,  Lieutenant-Colonel  Mac- 
kenzie, who  alfo  had  been  feverely  maltreated,  gave  an  or- 
der to  beat  to  arms,  and  alfo  gave  it  in  fpecial  charge  to 
Captain  Macdonogh  to  bring  down  a  reinforcement  of  the 
military. 

<*  Captain  Macdonogh,  in  obedience  to  thefe  orders,  went 
towards  the  barracks  ;  but  the  drum  having  previoufly  beat 
to  arms,  he  met  a  party  of  the  foldiers  running  down  with- 
out any  officer,  of  whom  he  of  courfe  took  the  command, 
and  proceeded  to  Caftle  Street,  the  fcene  of  tumult. 

«  After  having  formed  the  troops.  Captain  Macdonogh  did 
all  in  his  power,  and  ufed  the  mofl  flrenuous  efforts,  to 
conciliate  the  people,  having  at  their  requeil  even  releafed 
the  rioters  who  were  confined  in  the  guard-houfe,  upon  a 
promife  that  fuch  releafe,  and  the  retfring  of  the  troops, 
"would  produce  an  immediate  reftoration  oi  tranquillity;  and 
conceiving  that  fo  defirable  an  objecl  would  be  attained  by 
his  acquiefcence  in  thefe  demands,  he  forthwith  ordered  the 
troops  to  march  back  to  the  barracks,  whilfl  he  himfelf  re- 
mained behind  at  great  perfonal  hazard,  to  prevent  the  po- 
pulace from  following  and  attacking  the  rear  of  the  fol- 
diers. 

<«  His  endeavours  were  inefftidlual,  the  mob  repeating 
their  ill  ufage,  and  preffmg  upon  the  rear  of  the  foldiers 
"with  variety  of  outrage  ;  when  fome  of  the  foldiers  turned 
fuddenly  round  of  themfelves,  and  without  any  orders  or 
authority  from  the  pannel,  commenced  an  irregular  fire. 

<*  To  the  effecfis  of  this  fire  Capt.  Macdonogh  himfelf  was 
equally  cxpofed  with  any  other  perfon  ;  and  when  he  found 
that  the  foldiers  were  firing  with  ball,  which  lie  did  not  at 
fivfl  know,  and  had  every  leafon  not  to  fufpecSl,  he  did  all 
in  his  power  to  reflrain  the  men,  at  Ins  utmofi:  rifk  and  per- 
fonal danger ;  and  while  thus  engaged,  the  pannel  was 
taken  into  cullody,  and  coiiveved  a  prifoner  to  the  town- 
houfe." 

DE- 
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DEFENCES  for  Serjeant  ANDREW  MACKAT. 

**  The  pannel,  Andrew  Mackay,  pleads  Not  guilty,  and 
denies  the  libel  as  laid. 

"  More  particularly  he  dates,  that  he  was  upon  the 
ftreets  of  Aberdeen  upon  the  night  libelled,  in  conTequence 
of  the  order  of  his  commanding  oflicer.  He  neither  aided 
nor  abetted  any  perfon  in  firing,  but  on  the  contrary  ufed 
his  utmoft  efforts  to  prevent  it,  and  to  reftrain  the  men  from 
all  outrage." 


DEFENCES  for  Serjeant   ALEXANDER  SUTHER- 
LAND. 

"  The  pannel,  Alexander  Sutherland,  pleads  Not  guilty, 
and  denies  the  libel  as  laid. 

«  More  particularly  he  flates,  that  although  he  was  on 
the  ftreets  of  Aberdeen  upon  the  evening  libelled,  lawfully 
in  virtue  of  orders  of  his  commanding  officer ;  yet,  fo  far 
from  killing  or  murdering,  or  aiding  or  abetting  the  killing 
of  any  perfon  or  perfons,  he  ufed  the  moft  active  endeavours 
to  reftrain  the  foldiers  from  excefs,  and  to  prevent  outrage 
on  all  hands." 

Thefe  defences  being  read  by  the  clerk  of  Court,  Lord 
Craig,  as  prefiding  Judge,  called  on  the  counfel  for  the 
pannels  to  give  fuch  farther  illuftration  on  the  fubjecSl:  as 
they  might  fee  proper  ;  and  at  the  fame  time  to  explain  the 
nature  of  the  exculpatory  proof  which  they  meant  to  adduce 
in  order  to  elide  the  different  conciufions  of  the  indi£l:ment. 
Mr  Francis  Horner,  as  junior  counfel  for  the  pannels,  ac- 
cordingly rofe,  and  addreffed  the  Court  in  the  following 
terms : 


Mr  HORNER. 

My  Lord  Craig,  The  obfervations  which,  on  the  part  of 
counfel  for  the  pannel,  may  be  ftated  before  going  to  trial, 
are  of  two  kinds.  They  may  either  confift  of  objections  to 
the  relevancy  and  legal  form  of  the  Indidment ;  or,  when  the 
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prlfoner  does  not  confine  himfelf  to  a  fimple  denial  of  the 
charge,  but  enters  a  more  fpecific  defence  upon  the  record, 
and  propofes  to  lead  an  exculpatory  proof,  he  may  be  called 
on  to  explain  the  import  of  his  particular  defences,  as  well 
as  to  (late  the  fa£ls  which  he  expects  to  prove  in  exculpa- 
tion. . 

With  regard  to  obfervations  of  the  former  kind,  it  is  the 
privilege  of  counfel  on  this  fide  of  the  bar,  to  (late  or  to 
omit  them,  as  they  fhall  feel  themfelves  determined  by  the 
interell  of  their  client.  The  Court,  indeed,  of  its  own 
authority,  may  throw  out  a  libel  which  it  confiders  as  irre- 
levant or  informal ;  but  it  is  fiill  the  privilege  of  the  pannel, 
and  of  the  pannel's  counfel,  either  to  plead  or  to  wave  ob- 
jections of  this  nature,  as  they  think  proper.  And  upon  the 
prefent  occafion,  my  Lords,  we  mean  to  ufe  our  privilege. 
For  although  the  Indictment  now  upon  your  table  is  far 
from  being  unexceptionable  in  point  of  form,  and  to  fpeak 
Inoft  gently  of  it,  is  fomewhat  loofely  drawn,  yet  the  prison- 
ers at  your  bar  are  impatient  to  receive  a  verdict  of  their 
country.  And  under  the  full  afiurance  of  a  favourable  ilTue, 
their  counfel  do  not  feel  it  neceffary  to  ftart  any  objections 
to  the  relevancy,  which,  though  fuccefsful,  would  at  moft 
only  occafion  a  delay  of  the  trial. 

In  a  complicated  cafe,  however,  where  a  proof  is  to  be 
led  by  the  pannel  in  exculpation,  it  is  the  unqueftionable 
prerogative  of  the  Court,  to  call  upon  his  counfel  for  a  ftate- 
inent  of  the  fa6ts  which  they  mean  to  prove,  and  of  the  par- 
ticular defences  on  which  they  reil  the  cafe.  This  is  a  rule 
of  procedure  well  calculated  to  infure  a  juO  inveitigation  ; 
and  when  fairly  complied  with,  is  furcly  of  much  advantage 
and  convenience  to  the  profecutor  in  the  conduct  of  his 
charge.  The  counfel  on  this  fide  of  the  bar  are  happy, 
that  in  the  prefent  inftance  they  may  comply  with  this  rule 
to  the  fuilcit  extent,  without  the  liightcft  injury  to  the  de- 
fence of  their  clients.  And  I  now  proceed,  in  obedience  to 
your  Lordfliips  order,  to  Hate,  as  diltincliy  as  I  can,  an  out- 
line of  the  principal  circumftances,  wliich  will  form  the  re- 
fult  of  the  evidence  atterwards  to  be  led. 

The  firft  fa6t  to  which  I  liiuft  call  the  attention  of  your 
Lordfliips,  is  one  of  material  importance,  becaufe  it  is  a  key 
to  the  unfortunate  event  of  the  4th  ot  June.  For  fome  time 
before  that  atfray  happened,  the  Rofs  and  Cromarty  Fenci- 
bles  were  not  in  a  itate  of  perfccl:  difcipline.  Tiiis  arofe 
from  circumftances  altogether  uncuimcded  with  any  mifcon- 
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Ju(^  or  negligence  on  the  part  of  the  oiTiccrs  of  that  regi- 
ment. It  had  not  its  full  compliment  of  olFicers  ;  and  of 
thefe  the  greater  number  had  been  called  from  Abcrdten,  to 
attend  a  court-martial  in  the  Callle  of  Edinburgh,  during  the 
months  of  May  and  June.  Be  fide  this  circumitance,  of  it- 
felf  fulHcient  to  account  for  a  failure  of  difclpllne,  I  muit 
inform  your  Lordflilps,  that  the  officers  of  the  reginu^nt  had 
received  inllrudions  from  Government^  after  the  definitive 
treaty  of  peace,  to  encourage,  as  much  as  poffible,  an  inter- 
courfe  between  their  men  and  the  parties  recruiting  where 
they  were  quartered.  In  this  manner,  and  without  the 
Hightefl:  blame  imputable  to  the  oQicers  now  at  your  bar,  it 
will  appear,  that  upon  the  whole,  the  Rofs  and  Cromarty 
Rangers  were  not  in  fuch  a  ftate  of  difcipline  as  might  other- 
wife  have  been  expe£fed. 

On  the  4th  June  laft,  the  anniverfary  of  the  King's 
birth  day,  this  regiment,  then  quartered  at  Aberdeen,  cele- 
brated the  day,  as  ufual,  by  firing  '\fcu  de  joie.  On  the  pre- 
ceding evening,  diftincl  orders  were  itTued  by  the  command- 
ing officer,  that  the  foldiers  fliould  lay  afide  their  ball-cart- 
ridges. This  order  was  entered  in  all  the  orderly  books 
of  the  different  companies,  and  was  ftriclly  put  in  execu- 
tion. 

On  tlie  evening  of  the  4th,  fuch  of  the  officers  as  were  in 
town,  upon  an  invitation  from  the  Magiftrateo,  went  to  the 
Town  Hall  to  drink  the  health  of  the  Sovereign  :  and  among 
thefe  were  the  two  gentlemen  now  at  your  bar,  Lieutenant- 
Colonel  Mackenzie,  and  Captain  Macdonogh.  Upon  this 
occaficn,  the  Magiflratcs  circulated  the  bottle  with  great 
liberality  ;  and  I  mud  admit,  becaufe  it  will  certainly  be 
proved,  that  my  two  clients  had  partaken  freely  of  its  con- 
tents. On  fuch  a  day  of  feflivity,  your  Lordfhips,  I  am 
fure,  will  not  be  difpofed  to  regard  this  very  fcverely.  And 
when  I  thus  admit  the  facl,  I  pcrfuade  mylelf  I  have  men- 
tioned a  circumitance  which  will  enhance  th.e  good  conduct 
of  thefe  two  gentlemen  through  the  relt  of  the  evening,  and 
which  will  contralt  it  more  llrongly  with  the  conduct  of  the 
MagiRrates  by  whom  they  were  entertained.  Fluflied  and 
heated  with  wine,  as  Colonel  Mackenzie  and  Captain  Mac- 
donogh were,  it  will  appear  to  your  Lordfliips,  not  from  our 
evidence,  but  from  that  of  the  profeeution,  that  they  beha- 
ved themfelves  throughout  the  riot  of  the  evening  with  tem- 
per, and  the  llrideit  propriety.  But  as  to  the  Magillrates, 
the  appointed  guardians  of  the  public  tranquillity,  your  Lord- 
fhips 
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Ihlps  will  find,  that  they  prolonged  their  debauch  after  the 
peace  of  the  town  had  been  broken  by  violent  and  protracted 
outrage,  and  after  the  blood  of  fome  of  their  fellow-citizens 
had  been  (hed.  I  know  nothing  perfonally  of  the  gentlemen 
•who  aded  at  that  time  as  Magiftrates  of  Aberdeen  ;  but 
feeling  a  profound  refpecl  for  the  functions  of  that  high 
office,  I  confefs  I  found  it  impoflible,  when  the  circum- 
ftances  of  this  cafe  were  made  more  particularly  known  to 
me,  to  controul  my  indignation,  that  men  trufted  with  fucli 
a  charge,  could  fo  bafely  neglect  it,  and  that  the  unhappy 
lives  which  were  loft  upon  the  4th  June  might  have  been 
preferved,  if  the  Magiftrates  of  Aberdeen  had  retained  any 
lenfe  of  their  duty. 

It  will  appear  to  your  Lordfliips,  from  the  whole  of  the 
evidence,  that  the  unfortunate  confequences  of  that  day  did 
not  originate  from  any  impropriety,  either  on  the  part  of  the 
officers,  or  their  men  ;  but  from  the  riotous  difpofition  of 
the  mob  aflembled  on  the  Caftle  Street  of  Aberdeen.  I 
jnuft  bring  to  your  Lordfliips  recollection,  that  the  town- 
Loufe  is  about  the  middle  of  that  ftreet,  on  the  north  Cidc, 
and  immediately  oppofite  to  it  ftands  a  guard -houfe,  where 
a  ferjcant's  guard  from  the  barracks  is  ufually  pofted.  At 
the  eaft  end  of  Caftle  Street  there  is  a  lane  which  leads,  in 
a  Hoping  diredion,  to  the  barracks.  From  the  time  that  the 
magiftrates  met  in  the  town-houfe,  about  fix  o'clock,  for 
about  two  or  three  hours,  while  their  company  was  drink- 
ing, the  foldiers  on  guard  were  attacked  and  pelted  by  the 
mob  in  fo  violent  a  manner,  that  the  fentinel  was  forced  to 
quit  his  poft,  and  retreat  into  the  guard-houfe,  which  was 
even  in  danger  of  being  deforced.  By  the  articles  of  war,  as 
your  Lordfhips  well  know,  lokllers  are  liable  to  the  fevereft 
penalties,  if  they  either  defert  a  poft  on  which  they  have 
been  ftationed,  or  fufFer  themfelves  to  be  driven  from  it 
"without  ufing  every  means  of  defence. 

While  the  men  at  the  guard-houfe  were  expofed  in  this 
dangerous  fituation,  Mr  Lanigan,  who  was  that  day  the  of- 
ficer on  guard,  quitted  the  party  at  the  town  houfe.  He  en- 
deavoured to  crofs  the  ftreet,  but  in  his  way  was  afliiulted 
by  the  mob  in  a  moft  outrageous  manner;  ftones  were 
tlirown  at  him  ;  he  was  pelted  with  mud,  filth,  offals,  and 
eveiy  fort  of  abomination,  till  he  was  completely  bedaubed; 
and  in  the  courfe  of  the  ftruggle  he  was  thrown  down  by  the 
mob.  He  made  his  way  however  over  to  the  guard-houfe, 
and  ordered  his  men  to  turn  out.     They  accordingly  drew 
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up,  but  were  ai;aln  attacked  with  ftones  and  mud.  To  inti- 
midate the  crowd,  he  gave  an  order  to  prime  and  load. 
This  was  done  with  no  other  view  than  to  intimidate •,  be- 
caufe,  according  to  mihtary  rules,  all  Toldiers  on  guard  ought 
to  have  their  mufkets  loaded  at  any  rate.  And  it  will  ap- 
pear from  the  proof,  that  during  the  whole  of  the  evening, 
not  one  of  thefe  foldiers  at  the  guard-houfe  ever  fired  his 
piece. 

While  this  fcene  continued,  Captain  Macdonogh  alfo  left 
the  town-houfe  ;  and  in  his  way  acrofs  the  ilrtet  was  af- 
failed  with  the  fame  violence  and  outrage  as  the  other  offi- 
cer had  been  ;  his  cloaths  were  covered  over  with  mud,  and 
his  life  was  endangered  by  the  large  (tones  and  brick-bats 
that  were  call  at  him.  To  the  honour  of  tliis  gentleman, 
however,  he  behaved  with  a  temper  and  modiiraiion  which 
few  men  would  have  been  able  to  conn-n.nid.  He  made  an 
effort  to  conciliate  the  mob,  by  afTumnig  an  appearance  of 
good  humour  and  civility.  He  took  off'  his  hat,  faluted  the 
crowd,  cheered  them,  and  by  every  demonftration  of  kindly 
intention,  endeavoured  to  footh  and  appeafe  their  iniblence. 
But  all  this  was  without  effj£l  ;  and  their  outrage  encreafed 
to  fuch  a  pitch,  that  Captain  Macdonogh  thought  it  proper  to 
return  to  the  town-houfe,  in  order  to  procure  the  aflillance 
of  a  civil  magiilrate.  He  did  return  accordingly,  and  made 
an  application  for  that  purpofe.  He  addrefr:d  himfelf  to  an 
ofhcial  perfon,  the  town-clerk ;  but  that  gentleman  afled:ed 
to  treat  the  matter  lightly,  and  did  not  think  proper  to  dif- 
turb  the  convivial  joys  of  his  fuperiors,  by  an  unfeafonablc 
fummons  to  their  duty  •,  all  that  he  would  condefcend  to  do, 
•was  to  fend  two  town  ferjcants,  common  police-officers,  to 
walk  acrofs  the  ftreet  on  each  fide  of  Captam  Macdo- 
nogh. We  obfcrve  the  name  of  this  clerk  in  the  profecutor's 
lift  of  witnefTes  ;  and  if  he  is  not  produced  by  ihem,  we 
Ihall  give  him  a  citation.  He  will  prove,  at  the  foot  of  that 
table,  the  truth  of  the  fa6t  which  1  have  now  afTerted.  Cap- 
tain Macdonogh,  to  prote6t  his  men  from  the  infults  to 
which  they  were  fubjeded,  from  the  peril  to  which  they 
were  expofed,  and  from  the  danger  of  being  deforced  from 
their  guard,  applied  for  the  interference  of  the  magiftrates ; 
he  applied  to  their  official  organ,  the  town-clerk ;  the  af- 
fiff  ance  which  he  requefted  was  not  granted. 

The  fame  fcene  of  outrage  was  renewed,  with  in- 
creafed  violence,  when  Lieutenant-Colonel  Mackenzie  left 
the    town-houfe.      In    his   way    acrofs    the    flreet   he   was 
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treated  in  the  fame  manner  as  the  two  preceding  oiB- 
cers.  I  feel  it  irkfonne  and  tedious,  my  Lords,  to  repeat 
the  fame  tale  of  plebeian  infolence,  and  cowardly  alTaults. 
This  commanding  officer,  a  moH:  refpeclable  gentleman,  who 
had  feen  many  years  of  fervice,  and  is  diftinguiflied  by  the 
mildefl  fuavity  of  temper  and  manners,  was,  in  the  face  of 
his  own  men,  difgraced  and  reviled  by  a  bafe  and  defpicable 
mob.  His  clothes  were  covered  with  the  dirt  cafl  at  him  •,  he 
was  pelted  with  every  fort  of  filth  that  could  be  fcraped  from 
the  kennel  or  the  fhambles,  and  was  in  the  moll  imminent 
hazard  of  his  life  by  the  flones  and  brick-bats  that  were  fly- 
ing. One  fellow,  in  a  failor's  drefs,  had  the  audacity  to  fhake 
his  fifl  in  the  Colonel's  face ;  .tauntinj^  him  with  fome  flupid 
vulgar  allufion  to  military  fervice.  Colonel  Mackenzie  drew 
his  fword  to  prote£l:  Iiis  pcrfon ;  and  was  puflied  down 
by  fome  of  the  mob,  who  llruck  him  upon  the  back. 
Captain  Macdonogh,  and  the  other  officers  who  were 
near,  rufiied  to  his  affiftance;  and  upon  confulting  to- 
gether, it  appeared  their  indifpenfible  duty  to  have  a  rein- 
forcement from  the  barracks  :  For  this  purpofe  it  was  necef- 
fary  that  the  regiment  fliou'd  be  afiembied  upon  their  parade 
within  the  barracks,  in  order  that  a  detachment  to  relieve  the 
guard  might  be  told  off.  A  ferjeant  was  accordingly  dif- 
patched  to  order  the  beat  to  arms  ;  and  Colonel  Mackenzie 
and  Captain  Pvlacdonogh  afterwards  proceeded  feparately  to- 
wards the  barracks. 

The  fenfation  which  the  order  to  beat  to  arms  excit- 
ed among  the  men  in  the  barracks,  is  a  moil  important 
fact  in  this  caufe.  My  Lords,  fome  reports  had  been  car- 
ried thither  from  the  town,  of  the  treatment  to  which  the 
officers  were  fubjedled.  Thefe  rumours  increafed  from  time 
to  time ;  and,  as  alwavs  happens,  were  even  much  exac^ge- 
rated.  We  fnall  dillinclly  prove,  by  feveral  witnefTcs,  that 
a  report  v/as  fpread  through  the  barracks,  that  fome  of  the 
officers  weie  actually  murdered  by  the  mob.  It  was  du- 
ring the'fird  alarm  and  agitation  of  fuch  intelligence,  that 
tb.e  drum  beat  to  arms,  and  tiius  fecmed  to  confirm  the  ru- 
niour  in  all  its  extent.  In  c«)nfequcnce  of  this,  inilead  Oi 
aiiembhng  on  the  ordinary  parade  within  the  barracks,  which 
was  the  regular  mode  of  obeying  the  beat  to  arms,  the  men 
fci'/fd  tiieir  muikets,  put  as  maiiy  ball-caitridges  into  their 
pouches  as  they  could  lay  their  hands  on,  and  rufncd  out  in 
die  gruitcll  confufion  towards  the  town. 

While 
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Willie  tliey  were  ninnlnjr  in  this  diforclcr,  tliey  were  met 
by  Captain  Macdonoghj  who  was  proceeding  to  the  barracks, 
in  order  to    meet  them  upon  the    parade.     In   fuch  circum- 
llauces  it  was  impolfible  to  make  them  turn  •,  and  in  orcl(;r  to 
prevent  mirchlc f,  and  reduce  them  to  order,  he   put  hlmlldt* 
at    their   head,    and   drew    them    into   line    as    foon   as  he 
could,  which  was  not  till  he  reached  the  end   of  the  lane 
leading  into  Caltlc  Street.     In  this  fituation,  the  men  drawn 
acrofs  the  eafl:  end  of  Caflle  Street,  with  Captain  Macdonggh 
?.t  their  head,  (for  Colonel  INIackcnzie  was  now   in  the   bar- 
racks, which  he   did  not  leave  for  the  reft  of  the  evening), 
the  mob  relumed  their  attacks ;  and   thefe   foldicrs   were  af- 
failed  with  abufive  language,  and  pelted  witli  mud  and  brick- 
batts.     Capt.  Macdonogh  ftlU  endeavoured   to  pacify  the  rio- 
ters; he  advaPiCcd  forward  from  liis  line,  took  off  his  hat  as  be- 
fore, addrelll'd  them  in  a  conciliatory  tone,  but  to  no  cfl'etl:. 
With  a  view  to  intimidate  them,  therefore,  he  made  his  men 
go  through  the    movements  preparatory  to  firing.     He  gave 
the  word  of  command,  "  prime  and  load  ;"  but  the  truth  is, 
that  he  had   not  the   leaft  idea  that  any  of  the  men  had  ball 
in  their  pouches.     This  is  a  fa£l  of  which  there  cannot  pro- 
perly be  any  dire£l:  evidence,  as  relating  to  the  fdent  feeling 
and  convldlon  of  the   pannel.     But  we   do  not  entertain  the 
(llghteft  doubt  of  being  able  to  fatisfy  your  Lordfhips  and  the 
jury  of  its  truth,  by  various  circumitances  of  real  evidence. 
After  he  gave   the  word  "  prime   and  load,"  he  commanded 
his  men  to  *<  order  arms  and  ftand  at  eafe ;"  by  which  order 
the  mulkets  are  lodged  on  the  ground,  and  four  or  five  words 
of  command  muft  intervene  to  recover  them  from  fuch  a  po- 
fition,  before  the  word  "  lire"  can  be  given.     After  all  this, 
the  Captain  again  advanced  towards  the  crowd  with  his  hat  ofl^, 
and  a  parley  took  place  between  him  and  two  or  three  refpec- 
table  tovvnfmen,  who  pledged  their  word  that  the  crowd  Ihould 
be  kept   quiet,  provided  the  foldicrs  were  drawn  off  to  their 
barracks.     In  the   mean  time,  an  officer   came  from  Colonel 
Mackenzie,   with  an  order  that  the  men  fliould  return  to  the 
parade.     Upon  this  agreement  and   promife,  therefore,  that 
the  crowd  fliould  r.ot   molell  the   foldiers  any  more.  Captain 
INIacdonogh  confented    to  march  back  to  the  barracks.     He 
gave  the  proper  word   of  command.     The  line  was  formed 
into  fedlions,  and  thefe,  wheeling,  proceeded  on  their  march 
up  the  lane.     Captain  Macdonogh  remained  behind,  in  order 
to  enforce  the  promife  which  had  been  given,  as  well  as  to 
ufc  hii,  own  inilueiicein  pacifying  the  crowd.     But  no  fooner 
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was  the  lad  feQion  within  the  lane,  than  a  derifive  fhout  was 
raifed  by  the  mob,  ftones  and  brick-batts  were  again  thrown 
at  the  military  with  greater  violence  than  before,  accompanied 
with  the  moft  opprobrious  epithets  and  national  reflections. 
Unable  to  endure  fuch  outrage  and  breach  of  faith,  the  men 
broke  off  from  their  line  of  march  of  their  own  accord,  and 
rufhing  back  into  the  flreet  in  the  greateft  diforder,  began 
that  firing  in  the  courfe  of  which  two  unhappy  individuals 
fell. 

Mv  Lords, at  this  moment  Capt.  Macdonogh  was  not  with  the 
men  who  fired,  but  in  the  heart  of  the  crowd  againft  which 
the  fhots  were  directed.  We  fliall  prove  to  your  Lordfhips, 
by  perfons  who  were  (landing  near  him  at  the  time,  that  no- 
thing could  exceed  his  aftonifliment  when  he  firll  difcovered 
that  the  mufkets  were  loaded  with  ball.  And  this  gentleman, 
who  is  now  brought  to  your  bar  under  a  charge  of  having 
given  orders  to  fire,  was  himfelf  unconfcioufly  expofed  to 
the  greateft  pcrfonal  danger,  vi^hile  humanely  engaged  in  un- 
availing efforts  to  pacify  an  enraged  and  favage  mob. 

My  Lords,  In  conduding  the  defence  of  the  prifoners 
now  before  you,  it  is  by  no  means  neccffary  that  we  fliould 
attempt  to  exculpate  the  foldiers  of  the  Rofs  and  Cromarty 
Rangers  from  every  degree  of  blame.  That  the  firing  by 
them  was  illegal,  we  are  neither  bound,  nor  do  we  wifh,  to 
deny.  An  offence,  punidiable  by  law,  was  unqueftionably 
committed  ;  but  in  that  offence  none  of  thefe  prifoners  had 
the  fmalleft  participation.  Yet,  even  in  behalf  of  thofe  who 
were  really  to  blame,  fomething  furely  might  be  faid  to  leffen 
their  criminality,  when  your  I^ordfiiipb  confider  the  cir- 
cumftances  of  provocation,  and  intolerable  outrage  under 
which  they  a6ted  ;  and  when  you  recollect  a  more  honourable 
alleviation  of  their  mifcondud:,  that  they  came  down  with 
the  conviction  that  fome  of  their  oihcers  had  been  flaughter- 
ed,  and  at  this  moment  faw  Macdonogh,  their  favourite  oihcer, 
in  the  hands  of  the  mob. 

It  muff  furely  have  (truck  your  Lordfliips,  as  a  circum- 
ftancc  fomewhat  fingular  at  leaft,  that  I  have  proceeded 
through  this  narrative  of  infurredtion  and  riot,  without  ha- 
ving had  occafion  even  to  allude  to  the  magiltrates  of  Aber- 
deen, who  were  affembled  in  a  houfe  upon  the  very  (treet 
where  all  thefe  fcenes  were  tranfactcd.  The  military  had 
been  for  more  than  an  hour  expofed  to  the  grcate(t  hazard  ; 
all  the  oflicers  had  been  maltreated  -,  the  drum  had  beat  to 
arms  ;  the  whole  regiment  had  been  drawn  up  in   the  llreet, 
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and,  after  remaining  there  fometimc,  had  marclicd  off  again  ; 
the  men  had  broke  loofe,  and  carried  on  an  irregular  fire ; 
feveral  of  the  citizens  were  wounded,  and  fome  were  already 
dead  i  when  the  Provoft,  tlie  chief  magiflrate,  the  father  of 
the  city  and  guardian  of  the  public  peace,  at  length  con- 
fented  to  rife  from  his  convivial  chair,  and  fufpend  for  a  mo- 
ment the  debauch  in  which  he  and  his  brethren  had  loft  all 
recollection  of  their  duty.  After  fome  interval,  the  Provoft 
came  down  to  the  ftref  t,  iflued  an  order  for  the  apprehenfion 
of  the  olHcers,  and  after  parading  for  a  little  time  with  the 
infignia  of  his  ofl'ice,  returned  again  to  the  town-houfe. 
Captain  Macdonogli  v;as  now  taken  into  cuftody. 

By  the  firft  firing,  of  which  I  have  already  detailed  fome 
circumftances,  two  men  are  faid  to  have  fallen.  Rofs^  how- 
ever, whofe  father  is  the  profecutor  upon  the  prefcnt  indict- 
ment, did  not  meet  with  his  fate  till  a  fubfsquent  firing, 
which  took  place  after  the  Provoft  had  again  betaken  himfelf 
to  the  town-houfe.  Colonel  Mackenzie  had  been  all  this 
while  in  the  barracks,  to  which  he  had  ordered  the  men  to 
be  brought  back  ;  Captain  Macdonogh  was  now  in  cuftody  ; 
and  many  of  the  foldicrs  were  thus  upon  the  ftreet,  without 
any  commifRoned  officer  to  reftrain  them.  A  fecond  firing 
took  place  on  the  part  of  about  feven  or  eight  privates,  who 
detached  themfelves  from  the  main  body;  and  by  one  of 
their  fliots  Rofs  fell.  It  will  certainly  appear  in  evidence, 
that  a  ferjeant  was  along  with  thefe  men  ;  and  it  is  in  con- 
fequcnce  of  this  circumllancc  merely,  that  the  two  lads  now 
at  your  bar  have  been  charged  with  acceffion  to  his  murder. 
But,  my  Lords,  I  have  no  fears  for  them  ;  I  am  convinced 
that  the  proof,  fo  far  as  ic  affects  them,  will  be  completely 
exculpatory.  Whoever  the  ferjeant  was  that  accompanied 
this  fmall  party  of  privates,  we  fliall  (hew  that  he  was  enga- 
ged, as  his  duty  required,  in  difiuading  the  men  from  their 
improper  defigns,  and  in  endeavouring  to  bring  them  back 
to  the  line,  and  reduce  them  to  order.  But  confiftent  as  the 
conduct  of  this  ferjeant  was  with  his  military  duty,  and  with 
the  ftriCteft  propriety,  one  thing  is  certain,  that  neither  Mac- 
kay  nor  Sutherland  was  that  ferjeant :  they  were  not  upon 
the  ftreet  at  the  time,  but  had  returned  into  the  barracks. 

My  Lord  Craig,  I  truft  I  have  now  put  your  Lordfhip  and 
the  Court  in  pofleffion  of  the  principal  features  of  our  defence. 
Long  before  any  firing  took  place,  Lieutenant-Colonel  Mac- 
kenzie was  returned  to  the  barracks.  Throughout  the  whole 
courfc  of  the  evening,  Captain  Macdonogh  conducted  him- 
felf 
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felf  in  a  manner  that  will  not  merely  infure  him  an  acquittal 
from  the  Jury,  but  entitles  him  to  the  praife  of  having  pre- 
ferved,  amiillt  circumftances  of  peculiar  irritation  and  peril, 
a  degree  of  temper,  humanity,  and  generous  fortitude,  fuch 
as  is  rarely  equalled.  And  when  I  have  a  defence  of  this 
nature  for  Captain  Macdonogh,  I  deem  it  almoft  trivial  to 
remark,  that  before  the  fliot  was  fired  which  killed  Rofs,  he 
had  been  fome  time  in  cuftody.  With  refpeft  to  the  fer- 
jeants,  we  fliall  prove,  by  a  great  number  of  witnefles,  that 
throughout  that  unfortunate  evening,  the  conduct  of  thefe 
two  young  men  was  fuch  as  became  corred:  foldiers  and 
peaceable  citizens.  After  the  privates  had  broke  the  line, 
we  fliall  prove,  that  they  actively  exerted  themfelves  to  bring 
them  again  into  their  ranks ;  that  they  ufed  threats  and  me- 
naces for  this  purpofe  ;  one  with  his  halbert,  the  other  with 
his  rattan  or  cane.  We  (hall  fortify  this  proof,  as  is  proper 
with  regard  to  perfons  in  their  flation  of  hfe,  by  evidence  to 
their  character  •,  on  which  we  (liall  found  an  additional  pre- 
fumptlon  againfb  the  truth  of  this  charge,  by  fhewing  them 
to  have  been  known  in  all  fituations,  and  efpecially  in  their 
military  capacity,  as  peaceable,  orderly,  and  intelligent  young 
men. 

Such  is  an  outline  of  the  defence  with  which  thefe  four 
men,  now  at  your  bar,  are  prepared  to  meet  the  trial.  They 
look  forward  with  confidence  to  the  refult ;  and  we,  their 
counfel,  after  a  mature  confideraticn  of  the  cafe,  have  afiured 
them  that  they  are  entitled  to  feel  that  confidence.  Inllead 
of  flirinking  froni  the  inveftigation,  they  have  been  impatient 
for  it ;  and  indeed,  as  your  Lordfliips  know,  have  fhewn  the 
greateil  readinefs  to  meet  it.  The  two  olficers  charged  with 
this  capital  indidment  have  been  all  along  at  liberty  upon  a 
trifling  bail-bond.  The  two  ferjeants  were  formerly  in  cuf- 
tody,  while  the  cafe  lay  before  the  Lord  Advocate  ;  after 
they  were  liberated,  they  ftill  remained  in  Edinburgh  ;  and 
when  they  undf  rllood  that  the  profeciuion  was  to  proceed 
i«t  a  private  iiillance,  they  voluntarily  furrendercd  themfelves 
to  the  jailor. 

Peculiar,  my  Lords,  as  the  circumftances  of  this  cafe  are, 
and  great  as  the  prejudices  have  been  by  which  the  public 
mind  is  afieded  with  regard  to  it,  I  do  not  feel  it  necellary 
to  obviate  thcl'e  by  any  remarks  at  this  ftage  of  the  proceed- 
ing. It  was  natural  that  fuch  events  as  thofe  of  the  4th  of 
June  fliould  intereft  the  public  ;  it  was  not  unnatural  that 
they  fliould  produce  much  mifrcprefentation  and  prepolVef- 
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fion.  I  can  readily  pardon  the  prejudices  of  thofe  who  are 
ftill  ignorant  of  the  real  tranfacSlion,  when  I  recolleft  the 
prepollVirions  to  which  my  own  mind  had  yielded,  and  tlie 
grofs  miltakes  to  which  I  had  too  eafily  lidened.  In  uddrefl- 
ing  your  Lordlhips  alone,  I  ihould  be  afhamed  even  to  al- 
lude to  the  exigence  of  prejudices  ;  it  would  be  an  unhal- 
lowed imagination  indeed  which  ihould  conceive,  that  the 
voice  of  popular  mifreprefentation,  how  loud  foever  and  cla- 
morous, could  ever  reach  that  Bench.  But  as,  by  the  forms 
of  the  Court,  I  am  underftood  to  be  heard  in  this  ftatement 
by  the  attending  aflize;  before  thofe,  who  are  to  be  fole  judges 
of  the  fa6t  upon  this  indictment,  are  nominated  by  your 
Lordihips  from  the  reft  of  their  fellow-citizens,  I  hope  I 
commit  no  impropriety,  when  I  conjure  them,  ere  they  take 
their  places  on  the  feat  of  juflice,  to  clear  their  minds  of 
every  ihade  of  prepofleflion.  Whatever  miftakes  they  may 
labour  under  as  to  the  matter  of  fact,  thefe  will  vanifli  as 
foon  as  we  approach  the  evidence  •,  and  for  the  controul  of 
all  other  prejudices,  I  mull  trull,  as  I  do  without  fear,  to 
their  probity  and  their  good  fenfe.  It  cannot  be  fuppofed  that 
my  clients  are  altogether  without  anxiety  on  this  occafion  :  the 
fituation  itfelf  is  fuch  as  even  the  innocent  cannot  well  en- 
dure without  fome  uneafinefs  of  mind.  To  Colonel  Mac- 
kenzie, in  particular,  (his  fellow-prifoners  will  not  blame  me 
for  felecling  his  name  from  the  reft),  it  mud  be  ungrateful 
and  degradnig,  that  he  ihould  be  thus  dragged  to  the  bar  of 
a  criminal  court,  after  having  devoted  more  than  thirty  years 
to  the  regular  fervice  of  his  country  and  his  Sovereign.  But 
he,  my  Lords,  and  all  the  pannels,  congratulate  themfelves, 
that  their  condud  is  to  be  inveftigated  by  a  Jury  of  their 
country  ;  and  that  that  Jury  is  to  be  aided  in  the  inquiry  by 
the  wil'dom  and  learning  of  your  Lordihips,  whom  the  law 
of  the  land  has  wifely  empowered,  both  to  controul  the  forms 
of  procedure,  to  apply  the  rules  of  admiffibility  in  evidence, 
and  to  interpret  to  the  Jury  the  legal  import  of  the  proof. 


Mr      R  a  E. 

My  Lord  Craig,  At  this  ft  age  of  the  trial,  there  are 
only  two  points  that  can  be  difcuiled  with  any  competent  ef- 
fect. The  one,  the  title  of  the  profecutor  to  infift  in  the 
trial ;  the  other,  the  relevancy  of  the  libel  exhibited  by  him 
againil  the  pannels  at  the  bar.     Objections  to  either  of  thefe 
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fail  to  be  ftated  by  the  panncls  at  this  ftage  of  the  trial,  as, 
if  fuftained,  they  go  to  put  a  Hop  to  all  farther  proceed- 
ings. 

In  the  courfe  of  the  very  able  ftaterrient  which  your  Lord- 
fliips  have  juft  now  heard,  not  only  has  no  objection  been 
Hated,  either  to  the  title  of  my  client,  or  to  the  libel  on  your 
Lordfliips  table,  but  all  fuch  objections  have  been  exprefsly 
waved.  In  following  this  line  of  conduct,  it  appears  to  me, 
that  the  advifers  of  thofe  pannels  have  a6ted  moft  wifely ; 
at  the  fame  time,  thofe  on  this  fide  of  the  bar  are  by  no 
means  difpofed  to  acknowledge  any  obligation  to  them  on 
that  account,  becaufe  they  are  of  opinion,  that  in  the  prefent 
cafe,  no  available  objection  could  have  been  ftated.  The 
title  of  a  father  to  profecute  for  his  fon,  confeffedly  murder- 
ed, has  been  repeatedly  acknowledged  in  this  Court.  And 
as  to  the  libel  now  exhibited,  though  the  counfel  has  ftated, 
that  it  is  loofely  drawn,  yet  he  has  not  attempted  to  fnow  in 
what  refpeCl  it  is  fo.  That  being  the  cafe,  I  am  entitled  to 
hold,  that  this  libel  is  both  in  form  and  fubftance  unexcep- 
tionable j  and  it  would  indeed  be  fingular,  if  any  very  obvious 
objection  lay  to  it,  confidering  that  the  united  knowledge  of 
the  profecutor's  counfel  has  been  employed  in  the  framing 
of  it. 

Though  thefe,  as  I  have  ftated,  are  the  only  available  points 
of  difcuffion  at  this  ftage  of  the  trial,  yet  no  doubt  an  in- 
cumbent duty  refts  on  the  pannels  counfel,  if  an  exculpatory 
proof  is  meant  to  be  led,  to  ftate  at  this  time  the  nature  of 
the  proof  intended  to  be  brought,  ar.d  alfo  the  general  fcope 
of  the  defence  meant  to  be  urgid  in  behalf  of  their  clients. 
The  obvious  purpofe  of  this  proceeding  is,  to  enable  the 
profecutor,  whofe  proof  muft  be  fmally  concluded  before 
that  of  the  pannels  is  commenced,  to  bring  out  fuch  circum- 
ftanccs  from  his  own  witnefl'es  as  may  reilargue  the  evidence 
to  be  afterwards  led  in  exculpation. 

In  compliance  with  that  rule,  your  Lordftiips  have  juft 
heard  a  moft  eloquent  and  able  itatement  by  the  pannels 
counfel,  wherein  he  has  ftated  facts,  which,  if  proved,  will 
undoubtedly  go  far  to  exculpate  his  clients.  Thefe  facts, 
however,  it  will  be  obferved,  are  in  direct  oppofition  to  thofe 
ftated  in  this  libel,  whereof  the  grofecutor  has  oftcred,  and 
is  now  about  to  lead  a  proof.  The  libel  ftates,  that  thef^ 
officers  called  out  this  regiment  (which,  to  my  furprife  I  have 
juft  heard,  was  defective  in  the  moft  important  of  all  points, 
viz.  that  of  difcipline)  without  any  juftiliable  caufe.     The 
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pannels,  on  the  other  hand,  ftate  circumftances  tending  to 
a  juftification  of  that  meafurc.  The  Hbel  Hates,  that  the 
men  v  ctc  ordered  to  prime  and  load  with  ball-cartridge,  and 
to  fire  upon  the  people.  Thefc  orders  are  exprefsly  denied 
on  the  other  fide  of  the  Bar.  The  libel  ftates,  that  the  pan- 
nels were  a£live  in  encouraging  the  foldicry.  The  pan- 
nels aflert,  that  they  did  all  in  their  power  to  prevent  the 
misfortunes  of  that  memorable  day. 

I  fliould  think  it  highly  improper  in  me,  on  the  eve  of  a 
trial  which  threatens  to  run  to  fo  unufual  a  length,  to  con- 
fume  your  Lordfhips  time  in  the  vain  attempt  to  convince 
you,  that  the  flatement  contained  in  the  libel,  and  not  that 
furniflied  by  the  pannels,  is  the  true  one.  It  is  the  proof 
alone  that  can  determine  that  point.  1  he  parties  are  liere 
at  ilTue  on  points  of  fa6l,  the  truth  or  faU'ehood  of  which 
can  be  alone  afcertained  by  legal  evidence.  To  that  evi- 
dence then  I  now  appeal,  confident,  that  from  it  the  pannels 
ftatement  will,  in  every  important  point,  be  difproved,  and 
that  fuch  an  acceflion  to  the  murder  of  this  man's  fon  will 
be  brouglit  home  to  one  and  all  of  thefe  pannels,  as  mufh  call 
upon  the  jury  to  return  a  verdi6l  of  guilty  againft  them. 


Mr    BURNETT. 

Mt  Lords,  It  would  unqueftionably  be  Improper  in  me 
to  confume  the  time  of-^he  Court  at  this  ftage  of  the  trial, 
by  adding  any  thing  upon  the  part  of  the  profecutor,  to  the 
very  pertinent  remarks  made  by  my  brother  Mr  Rae.  I  can- 
not help,  however,  juft  Hating  in  general  terms  to  your  Lord- 
fliips,  that  the  defence  fet  up  for  the  pannels  appears  to  me 
not  a  little  fingular.  For  in  the  firft  place,  their  own  excul- 
pation, it  (hould  feem,  is  to  be  made  out  by  criminating  the 
regiment  to  which  they  belonged  ;  and  in  the  fecond  place, 
while  their  counfel  admit  the  unmerited  death  of  the  pro- 
fecutor's  fon,  they  attribute  this  melancholy  occurrence  to 
the  magiftrates  of  Aberdeen.  I  entertain  no  doubt,  that  in 
the  courfe  of  this  trial,  it  will  be  completely  eftabliflied,  that 
thefe  magiftrates  difcharged  their  duty  in  every  refped  ;  and 
I  have  only  to  requeft  of  the  jury,  to  fufpend  their  judgments 
for  a  little  on  this  point,  and  not  allow  themfelves  to  be 
biafled  by  the  eloquence  and  ingenuity  with  which  the  fubje6l 
has  been  treated  by  my  brother  Mr  Horner.  I  fliall  only 
add,  in  point  of  f.uSi,  that  according  to  my  information,  and 
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according  to  what  will  be  diftinclly  proved,  the  magiftrateS 
of  Aberdeen*  in  celebrating:;  the  anniverfary  of  his  Majefty's 
birth  on  the  4th  of  June  laft,  condudled  themfelves  as  their 
duty  required,  both  as  loyal  citizens,  and  as  guardians  of 
the  public  peace.  The  entertainment  at  the  town-hall,  of 
which  the  ofEcers  of  this  regiment  partook,  was  given  with 
a  view  to  promote  good  humour  and  unanimity  on  fo 
happy  an  occafion.  It  was  of  courfe  impoflible  for  the  ma- 
giitrates  to  conceive  that  it  could  be  attended  with  confe- 
quences  fo  oppofite  to  the  purpofes  which  they  had  in  view. 
Mr  Horner  has  indulged  himfelf  with  iligmatizing  thefe  ma- 
giftrates  for  remaining  too  long  at  the  convivial  board.  In 
anfwer  to  this,  however,  it  will  be  clearly  eitabliflied  by  the 
proof,  that  the  difturbance  in  the  ftreets  took  place  betwixt 
eight  and  nine  o'clock  in  the  evening,  and  that  the  whole 
mifchief  was  done  before  the  magiftrates  got  the  leafl  notice 
of  the  outrageous  and  improper  conduct  of  the  military.  I 
have  tliought  it  my  duty  to  throw  out  thefe  general  remarks, 
not  becaufe  I  am  the  leaft  apprehenfive  that  any  blame  will 
be  imputed  to  the  magiftrates,  after  your  Lordlhips  and  the 
jury  hear  the  evidence  •■,  but  becaufe  I  wifhed  to  remove 
every  prejudice  which  may  have  been  created  in  confequence 
of  the  ftrong  aflertions  made  by  Mr  Horner  upon  the  fub- 
jea. 

"When  the  junior  counfel  had  thus  finiflied  their  pleadings 
on  tl?e  preliminary  fteps,  Mr  Erskike  rofe,  and  ftated  to 
the  Court,  that  he,  in  behalf  of  tlH  pannels,  waved  all  ob- 
je£lions  to  the  relevancy  of  the  indictment,  and  confequent- 
]y  Iiad  nothing  more  to  aik  from  the  Court,  but  the  ufual  in- 
terlocutor, allowing  his  clients  to  bring  forward  in  evidence 
all  fuch  fails  and  circumftances  as  might  tend  to  exculpate 
them  from  the  heavy  charge  contained  in  the  indictment. 
Mr  Clerk,  on  the  part  of  the  profecutor,  admitted  Mr  Er- 
ikine's  requeft  to  be  reafonable  and  proper. 

After  fome  remarks  from  the  Bench,  the  Court  adjourned 
till  next  day,  (the  7th  January),  at  ten  o'clock,  and  ordered 
all  parties  then  to  attend. 

Fndasy  "ith  Jrriuary  1803,  10  o" clock  A.  M. 
The  Court    having   accordingly   met,    Lord  Craig  ftated, 
that  they  were  now  to  proceed,  agreeably  to  the  adjournment; 
of  yefterday. 

LORD 
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LORD     DUNSINNAN. 

This  cafe  appears  to  me,  to  be  one  of  that  nature  which 
will  lead  to  the  difculfion  of  fome  nice  and  important  quef- 
tions  in  point  of  law.  It  occurred,  therefore,  to  fome  of 
your  Lordfhips  yefterday,  tliat  thefe  matters  ought  to  be 
ftated  to  the  Court  in  writing,  for  the  information  of  the 
jury.  I  confefs  I  was  of  that  opinion.  Mr  Erlkine,  how- 
ever, as  counfel  for  the  pannels,  having  ftated,  that  he  had 
no  obje6lion  to  the  relevancy  of  the  indi6lment,  and  both 
parties  being  defirous  to  proceed,  T  am  humbly  of  opinion 
that  the  trial  fliould  go  on  without  farther  delay. 

LORD     M  E  T  II  V  E  N. 

It  is  of  the  utmod  confequence  that  the  Judges  fliould  form 
their  opinions  maturely  on  thofe  nice  and  dillicult  queftions 
of  law  which  may  occur  in  this  cafe,  and  that  the  jury  fliould 
alfo  be  enabled  to  have  fome  clear  idea  of  the  nature  of  thofe 
diihculties.  I  would  therefore  willi  that,  as  there  is  not 
time  to  furnifh  the  information  to  which  I  allude  in  writing, 
the  counfel  fliould  be  very  full  in  their  pleadings.  I  am 
not,  however,  fo  clear  as  fome  of  your  Lordlhips  feem  to 
be,  that  there  will  in  this  cafe  be  any  fuch  nice  queflions  to 
difcufs  ;  for,  if  we  are  to  anticipate  its  general  nature  from 
what  has  been  already  ftated  by  the  counfel,  I  rather  think 
it  will  refolve  into  an  inveftigation  of  h3:s. 

LORD     CULLEN. 

This  cafe,  in  my  apprehenfion,  is  one  of  the  moft  delicate 
in  point  of  law  that  will  be  found  in  the  annals  of  this  Court ; 
nor  are  we  much  relieved  by  an  attentive  confideration  of 
the  indictment,  which  I  think  is  framed  in  a  general,  vague, 
and  loofe  manner.  This  indidlment  ought  to  have  fpecified 
the  guilt  with  which  each  individual  is  charged  in  committing 
this  particular  murder,  at  leaft  this  ought  to  have  been  at- 
tended to  by  the  profecutor,  with  as  much  minutenefs  and 
accuracy  as  circumilances  would  admit.  The  indiClment, 
however,  charges  the  whole  pannels  generally  and  indifcri- 
minately ;  and  the  profecutor,  inftead  of  removing  the  dif- 
ficulties refulting  from  this  circumfbnce,  has  fliunncd  all 
manner  of  explanation.  I'he  major  propofition,  I  admit,  con- 
tains a  moft  relevant  charge.     The  minor  propofition,  how- 
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ever,  is  in  a  very  different  fituation,  as  it  only  dates  in  an 
indefinite  manner  certain  particulars  as  having  been  com- 
mitted, "without  faying  to  which  of  the  pannels  thefe, parti- 
culars apply-  If  I  were  inclined  to  go  ftri£lly  into  the  ex- 
amination of  an  indictment  of  this  kind,  I  would  reject  that 
claufe  altogether,  and  proceed  only  on  the  general  charge  of 
the  crime  of  murder.  Your  Lordfhips  muil  all  be  fatisned, 
that  according  to  the  (latement  of  the  profecutor,  and  the  dif- 
ferent circumftances  in  which  each  of  thefe  pannels  fland, 
there  may  arife  very  important  quellions  and  confiderations, 
and  very  material  points  of  law.  There  are  many  pofhble 
cafes,  that  may  apply  more  or  lefs  to  the  particular  fituation 
of  each  individual,  and  may  lead  to  many  difficulties,  even 
after  a  long  and  fatiguing  trial.  I  yeflerday  heard  one  of 
the  counfel  for  the  pannels  explain  the  nature  of  their  defence 
with  great  precifion  and  accuracy,  and  I  nncerely  wifli  that 
the  facls  may  come  out  to  the  full  extent  itated  by  him.  In 
that  cafe,  many  difficulties  will  be  removed  ;  but  your  Lord- 
fhips knov/,  that  proofs  of  this  kind  do  not  always  come  up 
to  the  affcrtions,  either  of  the  one  party  or  of  the  other  ;  fo 
that,  in  the  prcfent  ftage  of  this  trial,  we  cannot  fay  with  any 
certainty,  whether  thefe  dilBcuities  may  not  increafe,  or 
whether  the  whole  will  be  removed  by  expifcaiion  of  the 
fa6ts.  Thus  fituated,  I  am  cf  opinion,  that  we  ought  to 
have  all  thofe  particulars  fully  confidered,  invefligated,  and 
argued,  if  not  in  written  memorials,  at  Icaft  verbally  at  the 
Bar.  I  alfo  think,  that  the  Jury  are  entitled  to  full  explana- 
tion, and  that  they  ought  to  have  every  benefit  and  every 
light  which  Juries  are  accuilomed  tc^in  'this  Court,  in  order 
that,  by  having  every  circumftance  bet^ore  them,  they  may 
be  enabled  to  make  up  their  minds,  with  regard  to  the  dif- 
ficulties that  may  occur  in  point  of  law,  as  well  as  with  re- 
gard to  the  facts,  and  that  both  for  the  honour  and  credit 
of  the  Court,  as  well  as  for  the  fatisfadtion  of  the  public. 
Thefe  are  corrfiderations  which,  in  my  apprehenfion,  far 
outweigh  every  other  attcndir.g  this  cafe.  The  parlies, 
•ably  affiftcd  as  tliey  arc,  might  have  forefeen  that  fuch 
fiueilions  v/ere  likely  to  arife  in  the  courfe  of  this  trial ;  and 
tliey  might  accordingly  have  concerted  together  the  proper 
method  for  difcuffing  and  overcoming  the  difTicukies  to 
which  I  have  alluded.  I  flate  my  opinion  with  great  de- 
ference to  your  Lordfhips,  but  with  that  freedom  which  I 
tliink  it  my  duty  to  exercife  in  every  fituation  of  this  kind. 
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LORD      ARMADALE. 

The  Indi£^mcnt  charges  the  four  prifoners  at  tlie  Bar  with 
the  crime  of  murder.  There  appears  to  be  no  doubt  enter- 
taincd'of  the  relevancy  of  the  major  propofition.  As  to  the 
minor,  it  contains  two  brandies.  The  firft  of  thefe  do^s  not 
allege,  that  either  of  the  prifoners,  with  weapons  in  their 
hands,  committed  this  murder  ;  but  the  nature  of  that  charge 
is,  that  they,  commanding  a  party  of  the  military,  after  having 
called  out  the  regiment,  by  beating  to  arms,  did,  without 
anyjuft  caufe  whatever,  having  taken  ofFence  againll  the 
perfons  aflembled  upon  the  llreets,  give  orders  to  prime  and 
load  with  ball- cartridge,  and  thereafter  to  fire  upon  thei'e 
people  fo  alTemblcd.  This  appears  to  me  to  be  the  fird 
branch  of  the  minor  proportion  ;  and  be  that  true  or  falfe, 
I  cannot  have  the  fmalleft  doubt  of  the  relevancy.  I  fincere- 
ly  hope  that  there  is  no  foundation  for  what  is  Itated  in  the 
indit'tment  on  this  point ;  but  if  it  be  really  fubftantiated  by 
proper  evidence,  1  muil  confider  it  as  a  very  grofs  and  aggra- 
vated charge.  I  have  farther  to  remark,  that  the  minor  pro- 
pofition contains  another  charge.  It  is  introduced  with  the 
words,  "  At  leafl,"  which  appear  to  me  to  be  the  mofl  ex- 
ceptionable words  in  this  indictment  ;  becaufe  this  fccond 
part  of  the  minor  propofition,  I  am  humbly  of  opinion,  is  as 
relevant  a  charge  as  the  other  :  For  to  what  does  it  amount  ? 
It  admits,  that  the  panncls  did  not,  in  the  military  or  techni- 
cal manner,  order  thefe  men  to  fire  ;  but  it  charges,  that 
they  inftigated  and  encourag^^d  th.e  ibldicrs,  by  adHons,  by 
general  conduft,  and  by  pointing  to  the  perfons  againlt 
whom  that  firing  was  to  be  diredled.  This  mode  of  con- 
duel  was  equivalent  to  military  orders.  If  they  produced, 
then,  the  fatal  confequences  iiiated  in  the  indi(:^ment,  I  have 
no  doubt  that  this  part  of  the  charge  is  equally  relevant  as 
thofe  which  precede  it. 

With  regard  again  to  ihc  defences  (o  ably  and  accurately 
ftated  yefterday,  the  counfel  for  th.e  panncls  are  the  beit 
judges  how  they  are  to  be  fubilantiated.  In  the  prefent  flage 
of  this  trial,  I  only  mean  to  convey  to  your  Lordlhips,  that 
I  require  no  further  illuilration  ot  the  fubjecl,  feeing  that 
I  am  of  opinion  the  chr.rge  before  us  is  completely  relevant ; 
and  upon  the  whole  I  conceive,  that  nothing  remains  for 
the  Court,  but  to  pronounce  the  ufual  interlocutor,  finding 
the  libel  relevant  to  infer  the  pains  of  law;  and  allowing 
the  pannels  to  prove  thofe  faCts  and  circumllanccs,  which, 
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it  has  been  faid,  they  are  able  to  adduce  in  their  own  excul- 
pation. 

LORD      CRAIG. 

It  feemed  at  firft  to  be  the  opinion  of  the  Court,  that  be- 
fore proceeding  to  this  trial,  the  facl:s  and  circumftances  at- 
tending the  cafe  fhould  be  dated  in  writing.  I  coincided 
with  that  opinion.  And  even  after  hearing  the  flatement 
of  fa61:s,  and  the  nature  of  the  pannels  defence,  I  ftill  wifli- 
ed  that  they  fhould  appear  in  print ;  not  only  on  account 
of  the  prifoners  and  profecutor,  but  for  my  own  fatisfattion, 
having  been  loaded  with  the  charge  of  this  trial,  fo  full  of 
important  fa61:s,  and  of  courfe  requiring  the  moft  ferious  and 
deliberate  difcuffion.  A  majority  of  your  Lordfhips  however 
feem  to  be  of  opinion  that  this  is  not  neceflary.  Exclufive  of 
thefe  circumftances,  the  counfel  for  the  prifoners  have  affured 
the  Court,  that  it  is  their  earneft  wifli  to  proceed  without  de- 
lay. I  therefore  yield  to  the  opinion  of  the  majority  of  your 
Lordfhips,  and  agree  to  Lord  Armadale's  fuggeftion,  of  pro- 
nouncing the  ufual  interlocutor,  finding  the  libel  relevant, 
and  allowing  the  trial  immediately  to  go  on. 

INTERLOCUTOR  of  the  COURT,  fujlahnng  the  RELE- 
VANCY of  the  INDiCTMr.NT. 

The  Lords  Commiflioners  of  Jufticiary,  having  confidered 
the  criminal  libel,  raifed  and  purfued  at  the  inftance  of  Da- 
niel Rofs  wood-fawer  in  Aberdeen,  with  concourfe  of  his 
Mojeily's  Advocate  lor  his  Majeily's  intereft,  againft  George 
Mackenzie,  Felix  Bryan  Macdonogh,  Andrew  Mackay,  and  A- 
lexander  Sutherland,  pannels;  they  find  the  libel  relevant  to  in- 
fer the  pains  of  law  :  But  allow  tht*  pannels,  and  each  of  them, 
to  prove  all  facU  and  circumftances  that  may  tend  to  excul- 
pate them,  or  alleviate  their  guilt :  And  remit  the  pannels 
with  the  libel,  as  found  relevant,  to  the  knowledge  of  an  af- 
fize.  WILL.  CRAIG,  P. 

Lord  Craig,  as  prefiding  Judge,  then  proceeded  to  fele£l 
the  Jury  from  the  forty-five  pcrfons  fumn.onedj  and  his 
Lordlhip  accordingly  called  over  the  names  cf  the  following 
perfons ;  who  being  all  prefent,  were  fworn  in,  agreeably  to 
the  forms  of  Court,  to  lit  as  Jurymen  upon  this  trial. 
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I  William  Fettes  merchant  in  Edinburgh. 

•2  Thomas  Cranfloun  writer  to  the  fignet. 

3  James  Davidfon  writer  to  the  (ignet. 

4  Coll  Macdonald  writer  to  the  fignet. 

5  Simon  Frafer  Advocate. 

6  William  Richardfon  merchant  in  Edinburgh 

7  Alexander  Cunningham  baker  there. 

8  George  Spankie  merchant  there. 

9  David  Thomfon  merchant  there. 

10  William  Crombie  merchant  there. 

1 1  Robert  Jamiefon  merchant  in  Leith, 

1 2  Ellis  Martin  merchant  there. 

1 3  William  Ker  merchant  there. 

14  Robert  Ramfay  merchant  there. 

And 

1 5  Peter  Wood  merchant  there. 

The  Jury  having  taken  their  feats,  Lord  Craig  called  up- 
on the  profecutor  to  bring  forward  the  proof  on  which  he 
meant  to  fupport  his  charge  againfl  the  pannels.  In  obe« 
dience  to  which,  the  following  witnefles  were  examined. 

prosecutor's    proof. 

I.  JOHN  GARRIOCH,  Merchant  in  Aberdeen. 
At  7  o'clock  in  the  evening  on  the  4th  of  June  lafl,  I 
went  from  my  own  houfe  towards  Caftle  Street.  I  was  in 
Gordon's  Inn  at  7  in  the  evening.  I  was  m  the  coffee- 
room,  which  is  upon  the  firft  floor,  that  is  the  ground-floor, 
the  windows  of  which  look  towards  the  ftreet.  I  itood  at 
one  of  thefe  windows  from  about  7  till  8  o'clock.  I  faw 
a  number  of  boys  in  the  ftreet,  before  the  window;  I 
think  there  were  about  100,  throwing  dirt,  wet  ftraw, 
and  garbage,  but  no  ftones,  at  people  pafl'ing  upon  the 
Itrcet,  fometimes  at  the  citizens,  fometimes  at  the  mili- 
tary, and  fometimes  at  each  other.  About  ^:  o'clock  I  faw 
Lieutenant-Colonel  Mackenzie  going  towards  the  barracks 
betwixt  two  other  oiRcers.  Much  about  the  fame  time  I 
faw  Captain  Macdonogh  on  the  ftreet.  I  went  up  to  the 
floor  above  the  coffee-room,  and  ftood  at  a  window  there. 
Betwixt  8  and  9  I  frequently  faw  Captain  Macdonogh  upon 
the  ftreet.  As  he  pafled  by  upon  the  ftreet  feveral  times 
I  faw  the  boys  and  people  upon  the  ftreet  throwing  dirt  at 
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him.  The  crowd  confided  both  of  boys  and  men,  particu- 
larly of  the  lower  order.  At  one  time  I  faw  a  boy  throw  a 
whole  handful  of  mud  in  his  face,  fo  that  his  face  was  quite 
covered  with  mud.  On  thefe  occafions  he  ufed  to  run  after 
them  with  his  fword  drawn  in  his  hand,  but  never  faw  him 
cut  at  any  body.  About  the  fame  time  I  faw  Enfign  Lani- 
gan  upon  the  flreet.  About  9  o'clock  I  faw  the  guard  feve- 
ral  times  brought  into  the  middle  of  the  llreet  by  Macdo- 
nogh.     I  think  about  three  or  four  times. 

I  do  not  remember  of  feeing  any  attack  upon  the  guard  or 
guard  houfe  at  this  time.  The  foldiers  that  were  attacked 
were  not  of  the  guard  ;  no  ftones  thrown  before  the  guard 
turned  out.  I  faw  the  guard-houfe  from  the  place  i  Hood 
in  the  inn,  it  being  a  little  eauward,  farther  up  the  ftreet. 
I  faw  one  of  the  to wn-ferj cants  go  up  to  Mncdonogh.  He 
appeared  to  me  to  be  periuading  Captain  Macdonogh  to  call 
back  his  guard.  Though  I  did  not  hear  him,  yet  I  had  rea- 
fon  to  fuppofe  that  this  was  the  cafe,  from  the  manner  in 
which  the  town-ferjeant  addrefled  him.  The  guard  went  in 
accordingly  at  that  time.  About  9  o'clock  I  faw  Captain  Mac- 
donogh,  with  one  or  two  of  the  guard  at  each  fide  of  him, 
going  towards  the  town-hall  ;  and  the  foldiers  carri»-d  arms. 
About  ten  minutes  afterwards  I  faw  a  party  of  about  fifty 
come  down  from  the  barracks,  and  join  the  guard.  About  this 
time  I  had  feen  Enfign  Lanigan  running  about  the  ftreets 
•with  his  drawn  fword,  and  making  thruflis  and  cuts  at  the 
people. 

So  far  as  you  faw.  Was  there  at  this  time  any  fuch  riot 
upon  the  ftreet,  as  to  julliiy  the  interference  of  the  military? 
This  queftion  was  objected  to  by  Mr  Erikine. 

Mr  Clerk  obferved.  That  if  any  objecl:ion  was  to  be 
made,  it  was  neceflary  that  Mr  Garrioch  fhould  be  remo- 
ved. 

MrERSKiNE.  There  is  no  occafion  to  remove  the  witnefs, 
as  I  am  only  objecting  to  the  queltion ;  becaufe  I  conceive 
it  to  be  incompetent  to  afiv  the  opinion  of  a  witnefs  with  re- 
gard to  a  fa6b. 

Mr  Cl^rk.  Mr  Garriocli  has  already  informed  the  Court 
and  the  Jury,  that  the  crow  d  confiited  of  boys  and  men,  and 
alfo  of  foldiers  walking  about  the  flrcct,  and  that  thefe 
people  were  throwing  dirt  and  garbage  at  one  another,  and 
at  the  pailengers.  After  ftating  this,  it  comes  to  be  a  quef- 
tion  of  la<il:,  whether  he  did  or  did  not  obferve  any  riot  up- 
on the  flrccts,  that  called  for  the  interference  of  tlie  oiTicers 
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and  folJiers.  My  brother  dates,  that  this  Is  a  reference  to 
opinion,  and  not  a  (jueftlon  attaching  to  fa£t ;  but  I  mufl 
take  the  hbcrty  to  ditTer  from  him ;  as  I  think  that  any  pcr- 
fon  of  intelhgcnce  may  anfwer  fuch  a  queftion ;  and  there- 
fore, my  Lords,  I  releive  my  right  to  bring  out  this  queliion 
in  the  courfe  of  Mr  Garrioch's  examination. 

Mr  Erskink.  My  Lords,  The  Jury  are  to  determine  on 
all  the  fad:s  connedlcd  with  this  cafe  ;  will  you  then  allow 
any  queftion  of  this  kind  to  be  put,  which  is  certainly  no- 
thing elfe  than  a  mode  of  obtaining  the  opinion  of  a  witnefs  ; 
as,  whatever  anfwer  Mr  Garrioch  may  give  to  the  queftion, 
it  cannot  have  the  leail  weight  either  with  the  Court  or  the 
Jury? 

The  obje£lion  having  been  unanimoufly  over-ruled  by  the 
Court,  the  queftion  was  again  put  to  Mr  Garrioch  •,  and  his 
anfwer  was,  I  fcarcoly  think  that  the  people,  in  point  of 
number  or  otherwife,  could  be  reckoned  a  mob. 

Did  you  obferve  them  at  this  time  doing  any  farther  mif- 
chief  than  you  have  already  defcribed  ? 

As  far  as  I  can  recolleft,  I  faw  nothing  farther  than  that 
they  threw  dirt  and  garbage,  as  already  defcribed.  The 
foldiers  were  walkuig  about  the  ftreets  at  this  time  promilcu- 
oufly.  Saw  no  dirt  at  this  time  thrown  at  the  guard.  I  can 
only  fay,  that  I  did  not  fee  this  ;  but  fuch  a  thing  may  have 
been  done  without  my  obferving  it. 

Were  you  ever  in  Aberdeen  on  any  other  occafion  of  his 
Majefty's  blrth-day  ? 

1  have  been  fo  ;  and  excepting  in  the  Caftle  Street,  the 
whole  of  the  ftreets  were  remarkably  clear  of  crowd  ;  tho' 
I  do  not  think  there  were  more  people  aflemblcd  even  in 
that  ftreet,  than  on  any  other  birth-day.  1  ftiould  have 
meniioned,  in  addition  to  what  the  people  were  throwing 
at  this  time,  that  I  faw  fome  fquibs  going  off.  About  a 
quarter  paft  nine,  I  faw  the  guard  running  out  on  both  fides 
of  a  collection  of  ftoncs  for  buikting,  which  was  fituated 
near  the  guard-houfe,  very  nearly  in  the  front  of  it ;  fo  that 
it  occafioned  the  foldiers  to  iflue  out  on  both  fides.  The 
New  Inn  is  fituated  to  the  northward  of  the  guard-houfe. 
Enfign  Lanlgan  was  upon  the  ftreet  when  the  guard  fo  rufti- 
ed  out  •,  and  I  faw  him  pulling  one  of  the  loldicrs  by  the 
coat,  as  if  he  wifhed  him  to  come  forward. 

The  guard  were  following  the  people  with  their  bayonets 
fixed  and  cbargrd.  ind  running  after  them.  Many  of  the 
people  were  itandmg  in  the  way,  but  made  no  forcible  re- 
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fiftance  that  I  could  fee.     I  think  that  one  or  two  of  the 
guard  fired  at  this  time.     It  was  now  that  I  faw  Captain 
Bruce   and   Mr  James  Gibbon  looking  from  a  window  im- 
mediately above  the  pavement   where   Enfign  Lanigan  was. 
About  this  time  alfo,   I  faw  a  great  number  of  foldiers  come 
down  from  the  barracks  •,   and    it  appeared   to  me  indeed  to 
be  the  whole  regiment.     I   (hould  obferve,   my  Lords,   that 
previous  to   this,  I  faw   Captain  Macdonogh   go  up  to   the 
barracks,    and  the  foldiers  come  down  with  him.     When 
they  came  down  the  ftreet,  they  were  drawn  up  acrofs  it  be- 
fore they  came  to  the  guard- houfe.    The  line  was  too  long  for 
the  whole  breadth  of  the  ftreet,  and  it  was  therefore  doubled 
or  angled  at  one  oi  the  ends.    I  faw  Captain  Macdonogh  walk- 
ing in  front  of  them  at  this  time.     From  the  window  where 
I  Hood,  which  was  in  the  fecond  floor,  I  faw  Captain  Adam- 
fon  upon  the  pavement  below  :    1  called  to   him  from   the 
window,  and  begged,  that  if  he  had  any  acquaintance  with 
any  of  the  officers,  that  he  would  go  up  and  fpeak  to  them, 
otherwife  fome  mifchief  would  happen.     This  I  fufpe6led 
would  be  the  cafe,  from  the  circumllance  of  feeing  the  re- 
giment come  down  in  fuch  numbers  •,  and  from  fome  of  the 
guard  having  already  fired,  I  imagined  there  was  a  danger  of 
the  others  doing  the  fame.   I  then  run  down  to  the  ftreet.  In 
the  pafiage  that  leads  to  the  door  of  the  Inn,  I  faw  Serjeant 
Macpherfon  of  the  volunteers  which   had  been  difbanded; 
and  I  defired  him  to  go   immediately  to  the  Provoft,  and  to 
tell  him  that  I  had  fent  him,  and  to  fay  what  he  had  feen, 
and  what  I  had  feen  ;  and  told  him  to   mention,  that  it  was 
thought    necefiary    that    the   magiftrntes    (hould   come    out 
and  take   the  command  of  the  military.     It  was,  I  think, 
about  this  time  twenty-five  minutes  paft  nine,    although   I 
cannot  be  perfectly  accurate  with  refpe£l:  to  this  particular. 
"When  I  returned  to  the   window  where   I   had  been,  I  faw 
Captain  Ma'^donogh  and  the  other  olficors  ftill   walking  be- 
fore the  line  of  the  foldiers.     I  diftindl:ly  heard  the  order  to 
prime  and  load  given  by  Captain  Macdonogh.     At  the  fame 
time,  .1  faw  the  men    along  the  whole  line   prime   and   load 
according  to  the  command  given.    By  this  time  I  went  from 
the  window,  where  I  tlien  was,  up  to  the  third  floor.     I  faw 
the  men  prime  and  load  with  cartridge,  but  cannot  fay  whe- 
ther ball  or    blank  cartridges.     When   I   was   on   the   third 
floor,    I   faw  the  fokiii-is,    in   diflLrent  parties,    go  farther 
down  the  ftreet,  and  commence  a  firing  on  the  people.   The 
foldiers  advanced  near  the  Tolbooth  and  plainitones.    I  think 
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tliat  it  was  then  within   a  quarter  of  ten   o'clock.     At  one 
lime,  I  faw  a  man  {landing  in  the  middle  of  the  itreet,  when 
the  foldiers  were  running  down :  fome  of  them  went  up  to 
him,  and  the  man  itood  dill ;  and  they  either   knocked  him 
down,  or  he  fell  down.     Some  were  knocking  at  him  with 
the   butt-ends  of  their  pieces,  and  others   pufliing   at   him 
with  their  bayonets.     Before   this   man   fell  down,    he   w,\s 
(landing  peaceably  on  the  flreet,  doing  nothing.     He  had  a 
light-coloured  coat  like  a  miller's,   and   had  on  a  llouched 
hat.     About  this  time  I  went  down  to  the  flreet  a  fecond 
time,  I   mean  after  the  foldiers  had  fired,  though  I  do  not 
know  exa61:ly  when  this  happened.     I  think  I  faw  then  one 
of  the   town-ferjeants,  and  I  fent  him  again  to  the  Provofl:, 
to  beg  he  would  come  out,  along  with  the  other  Magiilrates. 
I  think  I  faw  Serjeant  Macpherfon,  and  afked  him  if  he  had 
gone  as  I  had  defired  liim,  and  he  faid  that  he  had  •,  and  fmce 
that,  I  underlland   the  Provofl  had  come  out  to  the  ftreet, 
though  I  had  not  ften  him.     1  then  went  to  the  town-houfe 
myfelf,  and  in  the  fmall  room  adjoining  I  found  the  Provoft 
and  three  of  the  Bailies  ;  and  there  were  other  people  there 
at  the  fame  time.     When  I  went  in,  I  was  much  agitated 
with  what  I  had  feen   upon   the  ftreet,  and  I  faid,  "  Good 
God,  gentlemen,  what  are   you  doing  liere  ?  why  don't  you 
come  out  ?"    I  fnould  have  mentioned,  I  believe,  that  I  had 
feen  two  different  people  fall  upon  the  flreet,  in  confequence 
of  the  firing  ♦,  but  at  what  time  they  fell,   whether  on  the 
firfl  or  fecond  firing,  I  cannot  fay.     One  of  them,    a  boy, 
fell  at  the  wefl  end   of  the   plainilones.     When  I  faw  this 
boy  fall,  Mr  Robtrtfon  was  ftanding  by  my  fide.     I  faid  to 
him,  that  the   boy  muft  furely  be  counterfeiting,  for  I  ima- 
gined it  impoffible  that  the  military  could  be  firing  with  ball. 
The  other  perfon  fell  at  the  head  of  Marifchall  Street,  oppofite 
the  New  Bank.     When  I  went  in  to  the  magiflrates,  I  faid 
thofe  words  which  I  have   mentioned,  and  then  told  them, 
that  I  had  (ten  two  people  already  fliot  on  the  ilreet,  and 
that  if  they  remained  half  an  hour   longer,  that  fifty  people 
more  might  be  killed.     I  faid,  that  if  they  would   go  out,  I 
would  head  them  ;  but  one  of  them  faid,  that  they  might  be 
fliot  too.     I  told  them,  that  if  they  would  go  out  in  a  body, 
accompanied  by   the    town-ferjeants,    every   perfon   would 
know   who  they  were  ;    and   they  accordingly  went  out  in 
two  or  three  minutes  afterwards.     There   was  no  firing  at 
this  time.     Mofl  of  the  foldiers  were  then  at  the  eafl  end 
of  the  ftreet,  and  fome  of  them  had  got  into  the  narrow 
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lane.  There  was  a  ferjeant  behind  the  reft,  to  whom  the 
Provofl  fpake,  and  told  him  to  go  and  defire  the  officers  to 
fend  the  men  immediately  to  the  Barracks  ;  but  I  would  not 
know  that  ferjeant  again  ;  and  1  did  not  hear  his  name 
mentioned  at  the  time.  The  Provoft  alfo  told  him  he  was 
chief  Magillrate,  and  defired  him  to  go  immediately.  The 
ferjeant  faid,  that  he  knew  nothing  about  Magiftrates.  The 
Provoft  faid,  you  muft  obey  me,  Sir,  and  fliewed  him  his 
badge  or  gold  chain.  On  this  the  Provoft  gave  him  a  blow, 
faying,  will  you  obey  that  ?  After  the  firft  or  fecond  fire, 
I  do  not  recollect  which,  I  faw  people  throwing  ftones  at 
the  guard  :  I  think  there  might  be  a  dozen  of  people  thus 
employed. 

Did  you  fee  any  other  outrage  committed  by  the  people 
than  what  you  have  mentioned  ? 

I  did  not,  although  feveral  things  might  have  happened 
which  I  did  not  fee.  There  was  no  particular  perfon  with 
me  when  I  was  in  the  coffee-room,  though  there  were  many 
people  in  it,  as  ufual. 

Crofs  quejlioned  fcr  the  Pa?inels^ 

You  faid  that  you  fent  twice  to  the  magiftrates  :  what 
period  elapfed  betwixt  your  firft  fending  and  the  time  you 
found  them  in  the  clofet  in  the  town-houfe  ? 

I  cannot  be  accurate  in  this  particular  ;  but  I  fuppofe  it 
might  be  half  an  hour.  I  faw  Captain  Pvlacdonogh  feveral 
times  upon  the  ftrett  •,  and  often  addreffmg  the  crowd,  (I 
call  it  crowd,  becaufe  I  do  not  think  it  deferved  the  name  of 
a  mob),  I  imagined  he  was  addrelTmg  them  in  a  conciliatory 
manner.  I  faw  him  at  one  time  with  his  hat  off;  at  another 
time  I  faw  him  go  in  to  the  midft  of  them,  and  ftiake  hands 
with  them.  Again  I  faw  him  take  off  his  hat,  and  hold  it 
up,  liuzzaing  amongft  them.  I  Ihould  mention  at  the  fame 
time,  that  I  thought  Captain  Macdonogh  beliaved  very  incon- 
fiitently  :  for  at  another  moment  I  faw  him  running  after  peo- 
ple with  his  drawn  fword.  1  did  not  hear  what  RIacdonogh 
laid ;  but  I  could  not  doubt  that  his  intention  was,  at  fome 
time,  to  conciliate  the  people. 

Did  you  fee  or  hear  Captain  Macdonogh,  at  any  time,  or- 
der the  men  to  turn  by  divifions  towards  the  barracks  } 

I  fliould  have  faid,  that  I  faw  them  drawn  up  in  a  clofe 
column  oppofite  to  tlie  New  Inn.  In  this  form  they  went 
up  the  lane,  and  marched  back  again.  This  was  after  the 
fecond  firing.     AVhen  moftly  all  gone,  the  people  on   the 
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pLiInftones  took  off  their  hats  and  huzzaed.  At  that  time 
the  whole  of  the  regiment  returned  with  great  rage,  and  fired 
upon  the  crowd  in  all  directions. 

Did  you  fee  any  thing  of  this  kind  happen  more  than 
once  ? 

No ;  I  only  faw  them  once  behave  in  this  manner.  This 
third  and  lait  firing  was  entirely  in  a  disorderly  manner,  and 
in  different  parties. 

^lejlion  from  the  Court, 

Can  you  fay  diftincUy,  that  it  was  by  the  firft  or  fecond 
firing  that  you  faw  the  man  fall  t 

I  cannot  really  fay,  my  Lords. 

Mr  Gillies  here  rofe,  and  put  this  queflion  to  the  wit- 
nefs,  Did  the  diflurbance,  fuch  as  it  was,  originate  from  the 
military  or  from  the  people  ?  This  queilion  having  been 
objedled  to  by  the  counfel  for  the  pannels,  the  witncfs  was 
dellred  to  withdraw,  when 

Mr  Erskine  fubmitted  to  the  Court,  that  no  evidence  was 
admiihble  but  what  related  to  fads.  By  the  above  queftion, 
however,  an  attempt  is  made,  on  the  part  of  the  profecutor. 
to  put  a  queftion  to  this  wicnefs  regarding  the  opinion  he 
had  formed  as  refuking  from  the  faCts  to  which  he  had  de- 
poned. A  queftion  of  this  tendency  he  conceived  to  be 
highly  improper,  after  the  witnefs  had  thus  finiflied  his  de- 
pofition.  The  gentlemen  might  alk  a  thouf^^nd  queftions  if 
they  pleafe  with  regard  to  the  fa£t  ;  but  he  did  not  conceive 
that  they  were  entitled  to  put  a  fingle  interrogatory,  which 
related,  like  the  prclent,  to  matter  of  opinion  only. 

Mr  Gillies.  My  Lords,  I  am  certain  that  you  know 
your  duty.  I  fay  that  I  am  entitled  to  alk  the  witnefs,  whe- 
ther it  appeared  to  him  that  this  riot  or  difturbance  was  occa- 
fioned  by  the  one  party  or  by  the  other.  Mr  Garrioch,  tho* 
not  a  military  man,  is  certainly  futficiently  able  to  give  his 
opinion  on  this  point.  This  is  not  to  guide  the  Jury  ;  but 
1  mull  fay,  that  his  opinion,  confidering  what  he  faw  and 
heard,  muft  be  conlidcred  as  a  fa6l.  It  is  not  his  opinion  of 
a  queftion  of  law,  but  it  Is  his  opinion,  or  the  impreirion 
made  on  him  at  the  moment,  from  what  he  was  an  eye-wit- 
nefs  to  j  and  this  is  of  irfelf  a  faiSl,  and  one  too  of  the  great- 
eft  importance,  and,  as  fuch,  will  no  doubt  have  confiderablc 
weight  witli  your  Lordfliips  and  the  Jury. 

The  Judges,  after  reafoning  on  the  above  queflion,  and 
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arguments  of  the  counfel,  agreed  to  put  it  in  the  following 
terms  : 

"What  opinion  did  you  form  of  the  real  and  primary  caufe 
of  the  difturbance  upon  the  ftreets  of  Aberdeen  on  the  4th 
of  June  laft,  which  you  have  already  fo  fully  defcribed  ? 

I  am  of  opinion,  that  it  was  in  confequence  of  the  military 
having  been  infulted  by  the  crowd,  owing  to  their  throwing 
dirt  and  garbage  at  them  j  and  that  thefe  infults  were  offered 
to  them  all  in  general. 

When  the  regiment  was  formed  in  line,  and  Captain  Mac- 
donogh  in  front,  who  did  you  imagine  had  the  command  ? 

Captain  Macdonogh  gave  the  order  to  prime  and  load ; 
but  I  do  not  know  who  commanded  them  when  they  were 
formed  into  a  clofe  column. 

2.     Mr  JOHN  DINGWALL,  Merchant  in  Aberdeen. 

Before  the  profecutor's  counfel  proceeded  to  the  examina- 
tion of  this  witnefs,  the  counfel  on  the  other  fide  requefted 
permilFion  to  put  fum  preliminary  queftions  ;  which  being 
agreed  to,  the  following  queilions  were  put  to  Mr  Ding- 
wall. 

Are  you  a  fubfcriber,  amongft  the  other  inhabitants  of 
Aberdeen,  in  order  to  carry  on  this  profecution  againfl  the 
panncls  at  the  bar  ? 

No,  I  am  not  one  of  thofe  fubfcribers. 

Did  you  exprefs,  in  ftrong  terms,  to  any  perfon,  next 
morning,  your  fentiments  of  ihe  'condu6t  of  the  military  on 
the  4th  of  June  laft,  and  particularly  of  that  of  Captain  Mac- 
donogh on  that  day  ? 

I  believe  I  may  have  exprefled  myfelf  next  morning,  and 
many  mornings,  very  fully  concerning  Macdonogh's  con- 
dua. 

Did  you  ever  fay  to  any  one,  that  hanging  would  be  too 
little  for  Captain  Macdonogh  ? 

No,  I  never  did. 

The  pannels  counfel  having  admitted  that  Mr  Dingwall's 
anfwers  to  thcfc  preliminary  queitions  removed  all  obje(flions 
to  his  evidence,  he  was  then  examined  on  tlie  part  of  the 
profecutor. 

Was  you  in  the  town  of  Aberdeen  on  the  anniverfary  of 
his  Majefty's  birth,  4th  June  hill  ? 

I  was  there ;  and  1  left  the  town-hall,  and  returned  to 
my  own  lioufe  about  8  o'clock.  My  houfe  is  fituated  upon 
tlie  fouth  lide  of  the  guard-houfe,  with  one  houfe  only  in- 
tervening. 
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tervcning.  When  I  came  almofl:  oppofite  to  the  guard- 
lioufe,  I  then  faw  George  Turreff  and  Benjamin  Clerk, 
town-fcrjeants,  wiflilng  to  perfuade  Captain  Macdonogh  to 
go  home,  wliich  he  refilled.  The  town-ferjeants  explained 
this  to  the  witnefs.  Captain  Macdonogh  was  (landing  near 
the  guard-houfe.  "When  I  was  in  my  own  houfe,  I  looked 
over  the  window  almoil  during  the  whole  of  the  evening. 

Narrate  to  the  Jury  what  were  the  particulars  you  faw 
upon  that  occafion. 

What  attraded  me  moft  was  Captain  Macdonogh  haran- 
guing the  crowd,  fometimes  in  good  Immour  and  fometimes 
in  bad  j  fometimes  the  crowd  were  huzzaing,  and  fometimes 
he  was  huzzaing  with  them*,  but  I  never  faw  any  kind  of 
bad  ufage  offered  to  Captain  Macdonogh  during  the  whole 
time  I  looked  out  of  my  window.  Captain  Macdonogh  had 
his  drawn  fword  in  his  hand  during  the  whole  courfe  of  the 
evening,  fometimes  brandifliing  it,  and  fometimes  he  had  it 
under  his  arm.  I  faw  after  that  Lieutenant- Colonel  Mac- 
kenzie, the  commanding  officer,  in  particular,  very  much 
in  liquor.  I  faw  him  twice  fall ;  and  there  were  other  two 
oificers  holding  him  up,  on  account  of  his  being  fo  much 
intoxicated.  This  occafioned  the  boys  to  laugh.  However 
I  faw  nothing  thrown  at  the  officers  at  this  time.  Captain 
Macdonogh  now  difappeared,  but  foon  after  came  back  with 
the  regiment  from  the  barracks,  and  formed  them  in  a  line 
acrofs  Caftle  Street.  Captain  Macdonogh  feemed  to  me  to 
be  collefted  enough,  though  a  little  in  drink  ;  for  he  formed 
the  men  with  fufficient  accuracy.  His  orders  were,  "  With 
»<  powder  and  ball,  prime  and  load."  This  I  heard  very 
diftin^ly  ;  and  this  he  repeated  twice  over.  This  order 
feemed  to  be  given  with  the  intention  to  intimidate  the 
crowd.  This  opinion  I  formed  from  the  manner  in  which 
that  order  was  given.  On  this  the  firing  began  to  the  north, 
and  afterwards  promifcuouily.  I  never  faw  the  crowd,  du- 
ring all  this  evening,  do  any  thing  that  would  have  juftified 
a  man  clenching  his  fift.  This  firing  was  before  the  men 
marched  back  to  the  barracks.  I  never  heard  Captain  Mac- 
donogh give  the  word  to  fire.  I  faw,  in  particular,  one  gen- 
tleman, the  furgeon  of  the  regiment,  remarkably  anxious, 
before  it  came  to  this,  in  perfuading  Captain  Macdonogh  to 
defift.  Did  not  fee  if  the  firing  took  effe6l.  There  was  an 
intermilTion  in  firing.  The  regiment  went  back  to  the  bar- 
racks, and  returned  a  fecond  time.  I  was  Provofl  of  Aber- 
deen the  year  before  lall. 

C  3.  CHARLES 
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3-  CHARLES  ADAMSON,  forir.erly  captain  in  the 
Aberdeenlhire  militia,  prefently  refiding  in  Kiikhill,  parifh 
of  Nigg,  and  county  of  Kincardine. 

An  objection  was  made  by  the  counfel  for  the  pannels  to 
this  wiinefs,  on  account  of  the  word  "  Captain"  being  fpelt 
in  the  hft  of  witnefTes  made  out  by  the  macer,  "  Caption." 
This  objecfkion,  however,  was  over-ruled,  not  only  as  frivo- 
lous in  itfelf,  but  becaufe  he  was  otherwife  fufficiently  de- 
figned. 

I  was  formerly  in  the  Aberdeenfliire  militia,  and  have 
been  about  twenty  years  in  the  army.  I  was  in  the  town 
of  Aberdeen  on  the  4th  of  June  laft,  and  was  in  the  town- 
houfe  betwixt  the  hours  of  iix  and  eight  o'clock.  I  left  the 
town-houfe  about  eight  o'clock,  and  went  to  a  window  in 
the  New  Inn.  It  was  a  front  window,  in  No.  4.  of  the 
New  Inn  *,  and  on  looking  cur,  1  faw  a  great  number  of  men 
firing,  and  was  lurprifed  at  the  circumftance.  The  waiter 
came  in,  and  faid  tliat  there  was  a  man  killed.  I  faid  it  was 
furely  impoflible.  Another  man,  however,  came  in,  and 
confirmed  what  the  waiter  had  faid.  Till  then,  I  thought 
they  had  been  firing  with  blank  cartridges  :  That  he  then 
went  out,  to  caution  his  own  men  to  get  out  of  the  way. 
A  gentleman  fpoke  to  me  from  one  of  the  windows,  and 
alked  me  if  I  was  acquainted  with  any  of  the  officers.  He 
wilhed  me  to  advife  them  not  to  interfere  with  the  crowd. 
I  went  up  to  an  officer,  whofe  name  I  did  not  know  at  the 
time,  and  I  did  advife  him  to  do  fo ;  and  this  officer  feemed 
willing  to  comply.  I  learned  this  oificer's  name  when  1  was 
formerly  examined,  but  do  not  think  I  would  know  him  a- 
gain.  h>ome  people  faid  to  me,  you  have  no  bufinefs  to  in- 
terfere ;  that  officer  is  as  great  a  fcoundrel  as  any  of  them, 
as  it  was  he  that  ordered  the  foldiers  to  fire.  This  happen- 
ed oppofite  to  the  guard-houfe  ;  and  after  this  the  olhcer, 
when  going  to  order  his  men  oiY,  was  ftruck  with  a  ifone 
or  brick-bat,  on  which  he  turned  round,  drew  his  fword, 
and  ran  after  the  people  in  Caftle  Street.  I  obferved  that 
the  people  that  remained  with  mc,  infiftcd  that  1  fnould  go 
into  the  New  Inn  along  with  them,  as  they  thought  there 
would  be  farther  dilhirbance.  They  indeed  forced  me  to 
do  lb.  Thefe  people  put  me  firft  under  the  arch  of  the  New 
Inn,  and  we  flood  there  for  fome  time.  The  foldiers  came 
down  from  the  barracks  by  fecSlicns  or  divifions,  and  they 
formed  a  line  on  the  eafl  end  of  Caftle  Street,  and  advan- 
ced and  fired,  but  I  heard  no  order  to  fire.     Could  not 
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fay  M'hetlier  the  line  filled  the  ftreet  or  not,  as  I  was  not  In 
a  fituatlon  to  fee  that  line.  The  foldiers  then  advanced  a 
very  Utile,  and  they  began  to  fire  ;  but  who  gave  the  word 
of  command,  I  cannot  fay,  (though  there  was  an  ofRccr 
with  them),  the  dlilance  being  fo  great.  I  faw  nothing  in 
the  condud  of  the  people  to  induce  any  of  the  military  to 
fire  at  that  time.  Though  I  have  known  Aberdeen  fince 
the  vear  1769  or  177c,  I  never  faw  it  fo  quiet  on  occafioa 
of  liis  Majeity's  binh-day,  as  it  was  on  the  night  of  the  4th 
ofjunelaft.  There  was  fome  throwing  of  dirt  and  gar- 
bage;  but  I  cannot  fay  that  there  were  any  flones  thrown, 
except  at  the  ofiicer  as  above.  I  did  not  fee  any  perfons  fall 
in  conftquence  of  this  firing.  There  was  one  foldier  who 
particularly  attrad:ed  my  notice.  He  belonged  to  the  light 
infantry,  and  I  faw  him  fire  three  times.  The  firft  time 
that  he  fired,  having  taken  an  aim,  he  moved  his  piece  up 
and  down,  and  at  length  he  fixed  on  his  obje6l,  and  fired. 
He  loaded  his  piece,  and  fired  a  fecond  and  u  third  time. 

The  witnefs  was  here  defired  to  look  round  at  the  prifon- 
ers  at  the  bar,  and  to  fay  whether  any  of  the  panncls  was  the 
officer  that  he  had  alluded  to,  as  being  the  one  who  gave 
the  command. — On  this  the  witnefs  accordingly  looked 
round,  and  faid  that  he  could  not  aflert  that  any  of  thefe  per- 
fons was  the  officer  fo  alluded  to. 

Jury.  Did  you  fee  any  ofTictr  but  the  one  of  the  guard  ? 
I  faw  no  other  officer,  the  perfon  I  mentioned  having  been 
(jie  officer  who  was  upon  the  guard. 

4.  JOHN  COLLISON,  Merchant  in  Aberdeen. 

1  was  in  the  town-hall  of  Aberdeen  upon  the  4th  of  June 
lafl,  from  about  fix  o'clock  till  half  paft  feven.  I  then  went 
about  a  mile  out  of  town,  and  reiurnrd  that  evening  within 
five  minutes,  lefs  or  more,  of  nine  o'clock. 

Narrate  to  the  Jury  what  happened  after  your  return  as 
above. 

The  houfe  in  which  I  live  is  fituated  a  little  off  Caftlc 
Street,  near  to  tlic  Black  Bull.  My  landlady  told  me  that 
the  foldiers  were  drawn  up  in  the  ftreet.  I  went  down, 
and  pufhed  through  the  crowd,  (they  having  made  way  for 
me),  for  the  purpofe  of  trying  to  advife  the  foldiers  to  re- 
turn to  the  barracks ;  the  crowd  having  told  me,  as  I  was 
paffing  through,  that  the  foldiers  were  going  to  fire  on  them. 
I  met  Mr  Mackenzie,  Mr  Chalmers,  and  Mr  Gibb,  on  this 
occafion.     They  went  along  with  me.     The  crowd  feemed 
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to  confifl  of  a  number  of  heedltfs  boys.     They  had  not  the 
appearance  of  a  niob,  the  whole  of  their  number  being  from 
20C  to  300.     Excepting  a  few  apprentices,  they  feemed  to 
me  to  be   all  mere  boys.      As  I  get  through,  I  faw  fome  of 
the  foldiers   as  they  were  coming  from  the  barracks,  and 
loading  as  they  came  along,  I  think   about   fixty  or   feventy 
yards  from  a  fmall   lane  that  leads  up  to  the  barracks.     Cap- 
tain Macdonogh  (for  I  was  told  his   name)  was   the  ofRcer  I 
faw  on  that  occafion,  Handing  in  the  front  of  the  line.   Some 
gentlemen  fpoke  to  him,  in  order  to   perfuade  him  to  fend 
back  the  men  •,  and  he   feemed  willing  to  do  what  was  pro- 
per, after   fome  reafoning.     I   for  one  engaged  to  aflift  in 
keeping  off  the   crowd,  and  the  other  gentlemen  who  were 
M'ith  me  agreed  to  do  fo  alfo,  provided  Captain  Macdonogh 
would  agree  to  march  the  regiment  back  to  the   barracks. 
The  foldiers  and  the  crowd  were  at  this  time  face  to  face  -, 
and  the  crowd  feemed  to  be  rather  panic  ftruck  at  feeing  the 
men  in  fuch  a  formidable  body.     Captain  Macdonogh  called 
to  the  men  to  form  into  divifions.     The  men   were  then  in 
a  line  of  tw^o  deep,  and  the  divifions  confided  of  about  four 
or  fix  men,  I  do  not  know  which,     'i  hey  obeyed  the  orders 
that  were  given,  and  went  round  me  when  on  their  march. 
J  could  hear  them  on  this  occafion  muttering  to  themfelves, 
although   there  was  nothing  improper  paiTed  betwixt   them 
and    the   crowd    during  their   progrefs  through  the  ftreets. 
They  had  about  fixty  or  feventy  yards   to   go   to   the  lane  in 
their  way  to  the  barracks,  and  about  100  yards  farther  on 
-would  have  led  them  there.     When  the  firlt  of  them  would 
be  in  the  barracks,  and  indeed    almolt  all  of   them  out  of 
fight,  except  I  think  two  divifions,  (I  was  at  this  time  em- 
ployed in  keeping  back  the  boys,  and   faying  to  them,  '*  My 
"  Lads,  I  have  given  my  word  of  honour  that  you  are  not 
♦*   to   moled   the  foldiers,")  when    the   crowd  cheered,  and 
gave  a  diout,  and  a  kind  of  derifive  huzza.     On    this,  fome 
perfon  belonging  to   the   regiment  cried  out,  "  Haity  frotity 
«•  charge ;"  on  which  the  rear  came   running  down   like   a 
parcel  of  wild  geefe.     I  do   not  know  who   the   perfon  was 
who  gave  tlie  order,  being  at  the  didance  of  about  fixty  or 
feventy  yards.     I  think  however  it   was  the  fame  voice   that 
gave  the  command  when  upon  the   dreet,  though  it  might 
not  be  fo,  but  1  am   rather  inclined  to  think   that  it  was. 
hefiiles,  I  am  certain  that   he   (that  particular  officer)  would 
be  at  that  time  arrived  pretty  near  to  the  place  from  whence 
this  voice  came.     There  were  no  dones  thrown  at  this  time, 

and 
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and  Indeed  there  were  but  very  few  people.  Tlie  rear  of 
tlie  men  were  about  fixty  paces  from  the  barracks  ;  and  on 
the  word  ChargCy  thofe  in  the  rear  came  down  in  the  ftyle  I 
have  already  mentioned,  and  in  the  molt  diforderly  manner. 
The  crowd  all  run  down  the  (Ireets  before  them,  exc('pt  one 
man,  who  Hood  near  a  paling,  feemin;:;  to  wifh  them  to 
pafs  him.  One  of  the  foldiers  came  up  to  him,  and  feemed 
to  reafon  with  him,  not  being  apparently  fo  barbarous  as  the 
reft,  or  elfe  he  was  worn  out  with  running  that  diitance  in 
fuch  a  rapid  manner;  but  the  firil  and  fecond  of  the  men 
who  followed  flruck  this  fame  man  mofl  violently  with  the 
butt-end  of  their  guns.  By  this  ufage  the  man  fell  down, 
and  they  then  left  him  ;  and  without  waiting  any  kind  of 
orders  to  hre,  began  to  fire  moll  irregularly.  I  then  got 
mto  the  town-houfe  (lair,  and  afterwards  got  home,  having 
prcvioufly  turned  fick  at  feeing  this  man  ufed  fo  barbarouily. 
The  foldiers  then  began  to  fire  more  regularly ;  and  I  at  this 
time  conceived  that  they  had  got  a  regular  word  of  com- 
mand. When  I  went  into  the  (lair,  I  ftood  there  for  two 
or  three  minutes,  till  I  got  an  opportunity  (by  the  firing  ha- 
ving ceafed)  to  run  home.  I  faw  the  bodies  of  two  perfons, 
one  of  the  name  of  Glbb,  a  barber-boy,  and  the  other  a 
man  who  feemed  to  belong  to  fome  regiment.  I  faw  a  fol- 
dier  (lab  another  man  in  the  back.  At  the  laft  charge  I  faw 
no  officer  with  them  •,  if  there  were  any,  the  men  mail  have 
left  them  behind,  owing  to  their  running  fo  hard. 

Cfofs  Exnvnnat'ion. 

You  fay  t'nat  you  faw  Captain  Macdon')gh  in  the  front  of 
the  men,  talking  to  fome  gentlemen,  and  you  among  the 
reft  ;  Did  you  fee  any  firing  before  that  ? 

No,  I  did  not  fee  any  firing  ;  and  if  it  had  no*-  been  for 
that  cheer  which  the  boys  gave,  every  thing  would  have 
been  well. 

Examitud  again  for  the  Profecutor. 

In  the  interval  betwixt  the  firll  and  fecond  firing,  had 
you  time  to  walk  far  along  the  ftreets  ? 

I  walked  about  thirty  or  forty  yards,  and  I  think  I  had 
reached  my  own  houfe  before  the  fecond  firing  commenced. 

Did  you  fay,  that  there  was  an  interval  of  about  four  or 
five  minutes  between  the  firll  and  fecond  firing  ? 

1  think  there  was  juft  about  that  fpace  of  time. 

C  3  c.  WIL- 
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5-  WILLIAM  SKENE,  late  Lieutenant  and  Quarter- 
mafter  of  the  Aberdeenfiiire  Militia. 

Was  you  in  Aberdeen  upon  the  evening  of  the  4th  of  June 
lafl? 

I  was  in  Aberdeen  upon  that  evening,  and  was  in  one  of 
the  rooms  of  the  New  Inn  fronting  Caftle  Street.  I  was 
never  in  Aberdeen  upon  a  King's  birth- day  before.  I  faw  a 
large  party  of  the  military  drawn  up  on  the  itreet.  I  heard 
much  fliouting  and  huzz.iing  in  the  fhreet,  and  law  the  peo- 
ple running,  and  foldiers  following  with  fixed  bayonets. 
They  pafTed  the  inn,  then  returned,  and  commenced  firing  in 
the  way  called  independent  firing,  each  loading  and  firing  as 
fad  as  he  could,  'fhls  was  when  I  was  looking  out  of  the 
window.  It  continued  for  about  a  minute  or  two.  There 
was  an  officer  Handing  very  near  the  guard-houfe,  and  a  gen- 
tleman in  company,  (of  the  name  of  Captain  Adamfon),  went 
out  to  fpeak  to  him.  I  faw  the  oificer  break  off  from  him, 
and  running  with  his  drawn  fword  after  fomc  people  whom 
he  feemed  to  think  had  infulted  him  ;  and  on  returning  to 
where  he  was,  he  had  neither  his  hat  nor  his  fword.  There 
"was  a  party  that  came  from  tlie  barracks  headed  by  a  fcr- 
jeant.  I  faw  a  drummer  and  two  men  croihng  the  plain- 
flones,  and  fome  of  the  boys  threw  fomething  at  them.  The 
drummer  attempted  to  draw  his  fword ;  but  afterwards 
thought  it  moft  prudent  to  run  ofTj  and  I  did  not  fee  any 
thing  more  of  them. 

6.  WILLIAM  COPLAND,  Depute  Town-Clerk  of 
Aberdeen. 

Was  you  in  Aberdeen  upon  the  4th  of  June  lafl  ? 

I  was  in  Aberdeen  that  evening.  Being  defired  to  look  to 
the  Bar,  to  difcover  whether  he  knew  Captain  Macdonogli ; 
witnefs  recollects  havim;  feen  him  fome  time  in  the  courfe 
of  the  evening  alluded  to.  Thinks  it  was  betwixt  eight  and 
nine  when  he  faw  him  in  the  town-hall ;  and  being  called 
out  to  fpeak  to  fome  perfon,  I  faw  him  then  Handing  upon 
the  top  of  the  flair,  and  he  told  me  he  had  been  infulted  by 
fome  of  tlK'  town  (people,  by  their  throwing  dirt  and  all  man- 
ner of  naflinefs  upon  his  cloaths ;  and  that  he  wifhed  them 
immediately  to  be  puniflied.  I  faid  to  him,  that  I  was  forry 
that  he  had  met  with  any  infults  upon  the  flrcet ;  but  that  it 
was  ufual  on  his  Majcfly's  birth-day  for  the  boys  to  attack 
people  who  were  welUdreiTed,  they  being  mod  apt  to  catch 

their 
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their  attention.    I  told  lilni  It  was  nothing  perfonal,  and  that 
I  myfclf  would  have  met  with  the  fame  fate,  had  I  been  in  the 
like  fituation  •,  but  that,   if  he  could  point  out  the  pcrfon  or 
perfons  who  had  thus  infulted  him,  they  fliould  be  immediately 
taken   Into  cuftody,  and  to-morrow  that  they  fliould  be  pu- 
nllhed.    This  he  declined,  and  went  away.    I  offered  to  fend 
two  town-ferjeants  with  him,  and  even  offered  to  attend  him 
myfelf,   and   protect  and  affift  him  in  getting  through  the 
crowd*     This  offer  he  alfo  declined,  and  went  down   (lairs. 
I  however  ordered  two  town-ferjeants  to  follow  him,  and  fee 
that  no  perfon  molefted  him ;    and  that  if  any  one  did  fo, 
thefe  ferjeants  (hould  do  their  duty.    I  heard  no  firing  before 
this   converfation  with  Captain  Macdonogh ;    but  in   about 
half  an  hour  after,  though  I  cannot  be  certain,  I  heard  fome 
firing  commence.     Some  people  came  up  to  the  town-houfe, 
and  mentioned  that   the  military  were  on  the  ftreets,  and 
firing.     The  magiflrates  immediately  rofe  up,  and  inftantly 
ordered  the  town-ferjeants  to  go  to  the  place  where  the  mili- 
tary were,  and  bring  the  olncer  who  was  at  the  head  of  them. 
I  went  myfelf,  and  faw  the  foldiers  drawn  up  in  rather  an  ir- 
regular line,  and  firing  fhots  here  and  there.     I  imagined 
at  this  time  that  they  were  firing  with  powder,  that  is  blank 
cartridges.     I  foon  however  found  myfelf  in  the  wrong.     I 
endeavoured  to  make  my  efcape  to  the  New  Inn ;  but  find- 
ing that  impracticable,  I  got  into  a  clofe,  where  I  remained 
till  the  military  were  done  with  firing,  and  even  till   I  faw 
them  go  up  to  the  barracks,  and  then  I  returned  to  the  town- 
houfe.     On  my  way,  I  faw  a  man  lying  feemingly  in  the  a- 
gonies  of  death.     1  faw  the  Provofl:  with  the  whole  Magi- 
flrates upon  the  plalnftones.     The  Provoft  was  holding   out 
his  hand,  trying  to  pacify  the  foldiers,  while  they  flood  round 
him  with  their  fixed  bayonets.    I  underfland  the  Provofl  and 
Magiflrates  had  coine  out  in  a  few  minutes   after  I  had  left 
the  town-houfe.     This  I  am  certain  would  not  exceed  two 
or  three  minutes  after  the  firfl  information  had  reached  them. 
I  did  not  fee  any  of  the  crowd  do  any  mifchief  to  the  mili- 
tary upon  the  ftreets. 
■% 

Crofs  examined. 
How  foon  was  it  after  this,  that  the  precognition  was 
taken  ? 

k  might  be  about  two  or  three  hours. 

C  4  7.  GEORGE 
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7-  GEORGE  TURREFF,  one  of  the  Town-Serjeants 
of  Aberdeen. 

Are  you  one  of  the  town-ferjeants  of  Aberdeen,  and  was 
you  in  the  town  of  Aberdeen  the  evening  of  his  INlajefty's 
birth-day  on  4th  June  lafl  ? 

I  am  town-ferjeant,  and  was  in  the  town  upon  that  parti- 
cular evening.      I  have  feen  a  greater  crowd  upon  the  flreets 
upon  his  MajeAy's  birth-day  than  what  was  upon  that  occa- 
fion.     I  know  Captain  Macdonogh.     He  was  in  the  town- 
houfe  drinking  his  Majefty's  heahh  that  ni  jht.     I  do  not  re- 
coiled the  particular  time  when  he  left  the  town-houfe  ;  but 
I  remember  that  he  returned  back  after  he  had  left  it,  and 
alked  for  the  magiftrates.     I  told  Mr  Copland,  the  town- 
clerk,  that  there  was  an  officer  wanting  to  fee  him  ;  and  Mr 
Copland  came   out.     I  think  I  heard   him  fay,  that  he  had 
been  infulted  by  a  mob.     Mr  Copland  on  this  ordered  me, 
and  Benjamin  Clerk,  another  town-ferjeant,  to  go  along  with 
Captain  Macdonogh.     We  did  fo  ;  and  Captain  Macdonogh 
met  with  no  infult  whatever  while  we   attended  him.     He 
appeared  to  me  to  be  intoxicated,  and  foon  left  uf,  and  went 
and  huzzaed  among  the  crowd.  I  had  previoufly  advifed  him 
to  go  to  the  barracks.    Fie  made  no  anfwer  to  me,  but  rufhed 
forward  towards  the  people  upon  the  ftreet.     There  were  no 
ftones  thrown  at  this  time.  I  faw  alfo  the  Lieutenant-Colonel 
upon  the  ftreet.     Captain  Macdonogh  was   at  the  other  end 
of  the  ftreet  when  Lieutenant-Colonel  Mackenzie  came  out. 
I  did  not  follow  him.    I  endeavoured  to  keep  back  the  crowd, 
and  the  Lieutenant-Colonel  came  up  near  to  me,  and  I  re- 
mained with  him.    Colonel  Mackenzie  had  every  appearance 
of  being  intoxicated  alfo.    I  fpoke  to  fome  other  officer,  but 
I  did  not  know  who  it   was.     I  think  the  Lieutenant-Colo- 
nel's hat  fell  ofF  before   he  and  another  officer  went  to  the 
barracks.     I  think  this  was   betwixt  7  and  8  o'clock,  but  I 
am  not  pofitive.     1  think  Captain  Macdonogh  had  his  fword 
drawn,  but  I  am  not  pofitive  of  this  either.     Lieutenant-Co- 
lonel Mackenzie  fell  down,  but  I  do  not  think  it  proceeded 
from  any  violence  offered  to  him  by  the  crowd.     I  heard  the 
crowd  huzzaing,  but  they  were  not  throwing  any  ftones  at 
this  time.    I  did  not  fee  any  of  the  officers  ft  ruck  at  any  time 
of  the  night.  I  returned  after  this,  having  loft  fight  of  Lieute- 
nant-Colonel Mackenzie  amongft  the  crowd.    I  faw  the  regi-r 
ment  come  down   from  the  barracks,  and  drawn  up  aciofs 
C'^ftle  Street.     This  was  after  I  returned  to  the  town-houfe. 
^J.  jiere  was  xxo  firing  when  I  faw  Lieutenant-Colonel  Mac- 
kenzie 
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kenzie  go  up  to  the  barracks.  I  only  heard  the  firing  when 
I  was  in  the  town-houfe.  I  went  out  to  fvx  what  was  the 
matter,  and  then  returned  again.  I  did  not  fee  Captain 
Macdonogh  after  this  till  he  was  apprehended.  I  was  pre- 
fent  and  aififted  at  his  apprehenfion,  which  was  after  the 
firing  was  over.  I  faw  nothing  particular  in  Captain  Mac- 
donogh's  condu(Sl  when  he  was  drinking  the  health  in  the 
town-houfe. 

Crofs  examined, 
I  was  not  apprehenfive  of  any  riot  that  night,  and  no  pcr- 
fon  that  I  knew  of  apprehended  any  thing  of  the  kind. 
There  were  fome  ftones  thrown  promifcuoufly  through  the 
mob,  but  not  at  the  foldiers,  after  Colonel  Mackenzie  had 
gone  to  the  barracks.  I  think  Captain  Macdonogh  had  two 
of  his  own  foldiers  with  him  when  he  came  to  tlie  town- 
houfe  for  the  niagidratcs. 

Examined  again  for  the  Profecutor. 

Hid  Captain  Macdonogh  his  fword  drawn  when  you  faw 
him  at  any  time  upon  the  llreets  that  evening  .'' 

I  do  not  recollect.  It  was  about  half  an  hour  after  Captain 
Macdonogh  had  left  the  town-houfe  when  he  returned  back 
for  the  magiftrates ;  but  I  did  not  hear  what  he  wiflied  to  do 
with  the  magiftrates. 

Did  you  hear  him  infift  that  the  people  fliould  b^  puniH  - 
ed? 

I  did  not  hear  any  tiling  that  pafled  on  that  occafion. 

8.  BENJAMIN  CLERK,  alfo  town-ferjeant  of  Aberdeen. 

Was  you  in  the  town  hall  of  Aberdeen,  attending  the  ma- 
giftrates, upon  the  evening  of  the  4th  of  June  laft  ? 

I  was  in  the  town-hall  on  that  occafioit.  1  faw  Captain 
Macdonogh  thtre,  and  he  went  away,  but  foon  returned,  and 
called  for  ihe  magiftrates.  Mr  Copland  came  out,  and  Cap- 
tain Macdonogh  complained  of  bad  ufage  having  been  offer- 
ed him.  Mr  Copland  faid,  that  this  was  always  the  cafe 
with  people  better  drefTcd  than  ufual  on  that  day,  and  that  if 
he  himfelf  had  been  out,  he  would  have  fliared  the  fame  fate. 
On  this  Mr  Copland  defired  another  town-ferjeant  along  with 
me  to  efcort  Captain  Macdonogh  home.  After  that  we  at- 
tended him,  and  were  proceeding  to  his  lodgings  up  Caftle 
Street.  Nothing  happened  till  oppofite  to  the  guard-houfe, 
where  he  joined  the  crowd,  although  we  wiflied  to  carry 
him  home.     At  that  time  he  began  to  cheer,  took  off  his  hat, 

and 
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and  wifhed  the  crowd  to  cheer  with  him,  and  they  did  fo. 
It  was  he  that  firft  addrefTed  the  crowd,  crying,  <*  Come  my 
lads,  cheer  with  me."     It   was  inftantly   on  this  that    the 
Lieutenant-Colonel    came    up,    and   the    Captain  addrelTed 
him,  faying,  that  he  had  been  very  badly  ufed  by  the  crowd. 
On  this  the  Colonel  fwore,  that  he  was  a  foldier,  and  would 
not  be  badly  ufed,   putting   his  hand  at  the  fame  time  upon 
his  fword.     What   pafled  after  that,  I   cannot  fay,  as  they 
mingled  fo  with  the  crowd,  that    I  heard  no  more,  and  do 
not  know  if  Captain  Macdonogh  drew  his  fword.     I  did  not 
fee  any   thing  more    of  Lieutenant-Colonel  Mackenzie.     I 
do  not  recoUedl  if  Captain  Macdonogh  had  his  fword  drawn. 
It  appeared  to  me  that  both  of  thefe  officers  were  intoxicated, 
but  the  Lieutenant-Colonel  much  more  fo  than  the  Captain. 
There  was  a  gentleman  with  Lieutenant-Colonel  Mackenzie, 
who  I  was  told  was  the  furgeon  of  the  regiment,  and  his  af- 
fiftance  appeared  neceflary  to  fupport  the  Lieutenant-Colonel, 
as  he  could  not   ftand  without  it.     I  had    obferved    no   bad 
ufage  offered  by  the  crowd  to  Captain  Macdonogh  all   the 
time  I  was  with  him,    and  indeed  I  do  not  recollect  of  any 
violence  having  been  offered  to  either  of  thefe  ofhcers.     I 
obferved  another  officer  of  the  name  of  Lanigan,  who  I  un- 
derftood   was  the    officer  on  guard,  dragging   a  lad  to  the 
guard-houfe.     I  prefTed  forward  to  afk  the  caufe  of  this,  and 
found  the  guard  pulhing  him  along,  and  Lanigan  in  particular 
puffiing    him  with  his   fword.     I  fafd  to   him,  that  this   was 
bad  ufage.     I  faw  the  man  put  into  the  guard-houfe,  and  af- 
terwards faw  no  more  of  Lanigan.     There  was  no  unufual 
crowd  upon  the  ftreets  of  Aberdeen  that  day,  that  is,  there 
were  no  more  than  is  ufual  upon  fiich  occafions.  On  the  con- 
trary, I  think  that  there   were   about  two   thirds  lefs   than 
ufual,  and  far  lefs  confufion. 

9.  JAMES  GIBBON,  Merchant  in  Aberdeen. 

Was  you  in  the  town-hall  of  Aberdeen  on  the  evening  of 
the  4th  of  June  laft  ? 

I  was  there  upon  that  evening,  and  fat  clofe  by  the  officers, 
when  drinking  his  Majefty's  health.  They  appeared  to  me 
to  ply  their  glaffies  very  freely.  I  do  not  think  I  would  know- 
any  of  thefe  officers.  I  begged  that  they  would  not  ply  the 
gentleman  who  was  to  command  the  guard  that  niglit ; 
for  if  there  was  any  difturbance  upon  the  (Ireets,  occafioned 
by  the  boys  throwing  fquibs  and  other  matter  till  a  late 
hour,  there   would  be  perhaps  a  neceffity  for  his  affiftance, 

in 
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in  dlfpeTfiug  them,  and  keeping  them  quiet.  On  this,  an 
oliiccr,  who  had  a  crape  about  his  left  arm,  and  fat  dole 
upon  my  right  hand,  faid,  that  if  he  was  not  able  to  do  his 
duty,  he' would  do  it  for  him.  I  do  not  recollcdl  any  thing 
clfe  worthy  of  notice  that  pailed  upon  this  occalion. 

Crofs  examined. 

How  did  it  happen  that  the  magiftrates  were  fo  fober 
that  evening  :  Did  they  not  drink  hard  alfo,  in  order  to  fliow 
an  example  ? 

No,  they  were  not  drinking  haid  at  all,  and  were  per- 
fe£l]y  fober.  They  ilaid  about  a  quarter  of  an  hour  or 
twenty  minutes  after  the  officers  had  left  the  town-halJ. 

10.  GEORGE  BROWN,  late  Enfigu  in  the  Rofs  and 
Cromarty  Rangers. 

Was  you  in  the  town-houfe  of  Aberdeen  on  the  evening 
of  the  4th  of  June  lail  } 

I  was  there  on  that  evening,  and  accompanied  Lieutenant- 
ColonelJMackenzie  from  that  place.  He  was  not  quite  fo- 
ber, and  I  flopped  to  attend  him.  There  was  no  riot  when 
we  came  out  of  the  town-houfe  ;  but  there  were  a  number 
of  people  on  the  plainftones  oppofite  to  the  guard-houfe.  I 
wiihed  the  Lieutenant-Colonel  to  fhun  the  crowd,  but  in- 
ftead  of  that,  he  went  forward.  We  were  met  by  Captain 
JNIacdonogh,  who  f^iid  that  he  had  been  infulted,  and  gave 
it  as  his  opinion  that  the  guard  fhould  be  reinforced.  On 
this.  Colonel  Mackenzie  gave  him  orders  to  go  to  the  bar- 
racks to  bring  down  the  regiment,  which  Captain  Macdo- 
nogh  did,  according  to  his  orders  ;  and  immediately  a  parcel 
of  men  came  down  to  reinforce  the  guard.  Then  the  Colo- 
nel turned  towards  the  crowd,  and  addrefled  them,  trying 
to  pacify  them ;  on  which  a  fellow  with  a  blue  coat  advan- 
ced, and  faid  to  the  Colonel,  What  was  he  ?  he  had  ferved 
the  King  as  well  as  he  had  done.  The  Colonel  turned  about, 
and  defired  his  men  to  feize  him,  and  put  him  into  the  guard- 
houfe.  On  this  the  man  attempted  to  llrike  the  Lieutenant- 
Colonel.  One  or  two  men  immediately  feizcd  him,  and  a 
fcuffle  enfued ;  but  as  the  guard  had  been  forced,  they  were 
obliged  to  let  him  go.  I  did  not  know  that  the  guard  had 
been  forced,  except  by  Macdonogh's  information ;  nor  did 
I  fee  the  man  liberated.  At  this  time  Colonel  Mackenzie 
fell  back  upon  the  ground,  on  which  I  went  up  to  him,  and 
got  him  by  the  arm  j  and  he  inftantly  drew  his  fword,  which 
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I  defired  him  to  put  up.  He  did  fo,  and  we  both  proceeded 
towards  the  barracks.  When  we  had  reached  the  barrack- 
gate,  we  met  Captain  Macdonogh  coming  down  with  feveral 
files  of  men  ;  and  we  allowed  them  to  pafs,  without  fpeak- 
ing  to  Captain  Macdonogh  at  all.  We  met  other  men  co- 
ming down  with  their  arms,  after  we  were  within  the  bar- 
racks. Thefe  men,  I  underftood,  were  intended  as  a  rein- 
forcement to  the  guard,  as  that  was  the  order  which  Colo- 
nel Mackenzie  had  given.  I  did  not  fee  any  other  perfon 
infult  him  but  ihe  man  who  was  going  to  ftrike  him  with 
his  fift.  I  did  not  underlland  that  his  fall  was  occafioned 
by  any  flroke,  but  rather  that  it  was  owing  to  his  en- 
deavouring to  fliun  it.  Colonel  Mackenzie  was  indeed  a 
good  deal  cut,  that  is,  the  worfe  of  liquor.  He  flipped  his 
foot  in  coming  down  the  ftair  of  the  town-hall,  and  1  rather 
think  that  was  a  fymptom  and  confequence  of  his  intoxica- 
tion. After  having  conveyed  Colonel  Mackenzie  to  the  bar- 
racks fquare,  he  defired  me  to  go  to  the  company  that  I  be- 
longed to.  i  returned,  and  found  Captain  Macdonogh  in 
the  front  of  the  men,  who  were  drawn  acrofs  the  itreet. 
The  mob  at  this  time  was  perfectly  quiet.  I  obferved  fo  to 
Captain  Macdonogh,  and  faid  it  would  be  proper  to  return 
the  men  to  the  barracks,  as  there  did  not  feem  to  be  any 
occafion  for  them  ;  which  Captain  Macdonogh  immediately 
agreed  to,  and  they  ordered  the  men  to  counterir.arch  to 
the  barracks.  Immediately  on  the  men  beginning  to  do  fo, 
the  mob  commenced  a  hallooing,  and  made  a  great  noife. 
1  do  not  recollect  which  of  them,  the  mob  or  the  foldiers, 
took  the  lead,  but  the  latter  at  this  time  broke  from  their 
ranks,  returned,  and  began  a  firing,  without  any  orders 
whatever.  I  was  flanding  clofe  by  Captain  Macdonogh  at 
the  time,  and  was  fenfible  that  he  had  not  given  any  orders 
to  fire.  If  he  had  done  fo,  I  was  fituated  fo  near  him  that 
I  muft  have  heard  him  di{lin£lly.  About  the  fame  time  the 
mob  began  throwing  brick-bats,  dirt,  and  garbage.  Tiiere 
were  no  other  officers  prefent  but  another  of  the  name  of 
Haly,  there  being  a  number  of  officers  abfent  at  this  time 
attending  a  court-martial  in  the  Caftle  of  Edinburgh.  I 
could  not  difcover  hew  many  men  were  upon  the  llreets.  I 
did  not  obferve  any  pcrfons  among  the  crowd  armed  with 
bludgeons,  or  any  otiier  weapon  -,  but  I  think  the  mob  hacF 
a  threatening  appt:arance.  One  fourth-part  of  the  men 
feemed  to  have  countermarched  towards  the  barracks  by  the 
time  the  ftones,  brick-bats,  and  other  articles  were  thrown. 
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I   (lid   not  fee  any  rcfpecflnble-  perfons  fpeaklng  to   Captain 
Macdonogh,  or   Handing   amonglt  the   mob  at  all.     There 
were  no  other  perfons  of  a  different   defcription   from  thofc 
actually  engaged  in  the  crowd  and   thofe  belonging  to  the 
regiment.     I    recollecfl   faying  to   Captain  Macdonogh,  that 
I  thought  the  mob  was  perfectly  quiet,  and  it  was  perfectly 
unnecellary  to  keep  the  men  any  longer  upon  the  ftreets.     I 
did  not  fay  any  thing  more.     I  met  the  furgeon  of  the  regi- 
ment coming  down  from  the  barracks  when  I  was  going  up. 
I    did   not  hear   any  converfation   betwixt  him  and  Captain 
P^Iacdonogh,  nor  did  J  hear  any  orders  given  to  the    men  to 
prime  and  load,  and  indeed  I  was   not   come  down  by  that 
time  •,  nor  did  I  underftand  that  they  were  loaded  with  ball 
cartridges,  as  there  were  orders  given  the  day  before  to  take 
the  ball-cartridges  out  of  their   pouches.     The  cartridges, 
however,  were  left  in  the  apartments  of  the  foldiers,  and  I 
found  fome  of  them   after  I   returned.     I  do  not  recollect 
how  many  cartridges  they  got  for  the  jeu  de  joye.     I  did  not 
think  that  the  men  were  firing  with  ball-cartridges  •,  but  I 
afterwards  underllood  that  the  ball-cartridges  were  found  in 
moll  of  their  rooms  after  firing  the  feu  de  joye.     In  Ireland, 
blank-cartridges  are   given   for  ?ifeu  de  joye.     I  do  not  know 
particularly  in  what  part  of  the  town  Capt.  Macdonogh  Itaid. 
Captain  Macdonogh  was  in  mourning,  and  therefore   had  a 
crape  about  his  arm.     There  was  no  other  officer  of  the  re- 
giment in  mourning.     Both  Captain  Macdonogh  and  I  were 
foon  after  this  apprehended,  and  taken  to  the   town-houfe  *, 
and  I  heard  fome  firing  after  this. 

Crofs  examined. 

Do  you  know  whether  Colonel  Mackenzie  came  out  of 
the  barracks  after  you  left  him  there  ? 

I  do  not  know  that  he  did,  but  am  rather  convinced  that 
he  did  not. 

Did  you  hear  any  firing  after  this  irregular  firing  ceafed  ? 

There  was  none,  other  wife  I  would  have  heard  the  re- 
port. 

When  you  was  in  the  barracks  with  Colonel  Mackenzie, 
did  you  hear  any  firing  ? 

I  did  not  hear  any  ;  and  there  could  not  be  firing  unlefs 
I  had  heard  it,  as  I  was  then  at  no  great  diltance. 

II.  JOHN 
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II.     JOHN  EWEN,  Merchant  in  Aberdeen. 

(Previous  to  this  vitnefs's  appearance,  Mr  Gordon,  on 
the  part  of  the  pannels,  rofe  and  addrelfed  the  Court.) 

My  Lords,  Before  the  witnefs  who  has  juft  been  called 
is  brought  to  the  table,  I  am  obliged,  by  the  tenor  of  my 
inftru6lions,  to  (late  a  circumftance,  which  may  eventually 
operate  to  his  difqualification,  either  to  the  extent  of  total 
inadmiffibility,  or  at  leaft,  of  an  admiflion  with  very  power- 
ful exceptions  to  his  credibility  in  this  particular  cafe. 

My  Lord,  when  the  unfortunate  events  of  the  4th  of  June 
laft  occurred,  it  was  not  perhaps  furnj^fing  that  lome  degree 
of  irritation  lliould  faften  itfelf  on  the  minds  of  thofe  who 
chanced  to  be  in  the  way  of  hearing  fuch  exaggerated  reports, 
as  the  precipitancy  of  many,  and  polTibly  the  interefl  of  o- 
thers,  prompted  them  to  circulate.  For  this,  a  certain  por- 
tion of  indulgence  may  perhaps  be  due  ;  and  your  Lordfhips 
have  feen  enough  to-day  to  convince  you  that  there  have  not 
been  wanting  individuals  on  this  occafion,  who  have  trufted 
to  a  very  liberal  allowance  of  that  indulgence  indeed.  So  far, 
however,  the  inllucnce  of  prejudice  is  more  to  be  lamented 
than  accufed.  But  wlien  the  palFions  of  men  have  travelled 
beyond  mere  perfonal  impreflions,  and  attained  an  a^live 
height,  it  is  impolTible  to  permit  the  confequences  to  pafs 
unnoticed  and  unchecked.  I  do  not  therefore  now  rife  to 
complain  of  this  propofed  witnefs  becaufe  he  has  entertained 
a  paflionnte  or  a  prejudiced  opinion  of  the  events  alluded  to ; 
I  do  not  oppofe  his  examination  on  behalf  of  the  profecution, 
becaufe,  in  common  with  too  many  bcfides,  he  may  have  in- 
dulged tliat  mlftaken  fpirit  of  keennefs,  as  well  as  of  partia- 
lity, which  every  man  Ihould  reprefs ;  but  I  objedt  to  him, 
as  having  flruggled  to  fupport  by  acl  and  deed  that  common 
caufe  which  is  this  day  fhcltered  under  the  name  of  an  indi- 
vidual. 

My  Lord,  fome  weeks  after  the  riot  at  Aberdeen  took 
place,  an  anonymous  letter  (now  in  my  hand)  was  difpatchcd 
from  that  place,  addrclTed  to  Colonel  Brownrig,  the  fecre- 
tary  of  his  Royal  Ilighnefs  the  Duke  of  York  ;  in  which  a 
nioft  injurious  reprefentation  is  given  of  the  proceedings  of 
the  military  on  the  King's  birth-day;  in  which  the  conduct 
of  his  Majelfy's  Advocate  is  moft  indecently  accufed  •,  and 
in  which  one  and  each  of  the  individual  priioners  at  the  Bar 
is  grofsly  and  fallVly  arraigned  by  name,  as  a  murderer, 
whom  my  Lord  Advocate  is  not  inclined  to  bring  to  punifh- 
ment.     On  the  footing  of  this  detail,  the  anonymous  libeller 

proceeds 


(     47     ) 

proceeds  to  defirc,  that  Colonel  Brownrlg  may  lay  the  letter 
before  the  Commander-in-Chief,  in  order  that  his  Royal 
Hlghnefs  may  be  moved  to  interfere,  and  ufe  his  influence 
to  controul  the  adminiflration  of  juftice  in  this  country. 

My  Lord,  Had  the  writer  of  this  letter,  (which  bears  the 
fignature  of  "  A  Loyal  Inhabitant  of  Aberdeen,")  allowed 
his  paflions  to  fubmit  to  his  judgment,  he  mull  have  difco- 
vered,  that  his  attempt  would  undoubtedly  prove  as  frultlefs 
as  it  was  unjuftifiable.  But  vain  and  unwife  as  it  was,  it 
neverthelefs  exhibits  that  malice,  as  the  law  terms  it,  againfl 
the  prifoners,  which  mull  neceflarily  deprive  its  author  of 
the  privilege  of  bearing  teftimony  in  the  caufe  wherein 
fo  unbecoming  and  fo  dangerous  a  predifpofition  was  difco- 
vered.  And  if  I  can  prove  who  was  the  author  of  this  let- 
ter, I  fhall  require  no  argument,  beyond  the  bare  fa£t,  to 
(liow  that  he  is  incapable,  according  to  the  eftablifhed  rules 
of  our  law,  of  bearing  evidence  againft:  thofe  four  individuals, 
whofe  fafety  he  has  taken  fo  dired  and  fo  unequivocal  means 
to  endanger. 

My  Lord,  It  has  been  conveyed  to  the  prifoners  counfel 
from  pretty  good  authority,  founded  at  lead  on  very  preg- 
nant fufpicions,  that  the  gentleman  now  called  on  by  the 
profecutor  did  write  the  letter  to  which  I  refer.  But 
as  the  hand- writing  is  apparently  contrived  fo  as  to  elude 
detection,  and  as  we  have  no  witnefTes  who  faw  the  letter 
either  written  or  committed  to  the  poft-cfRce,  we  are  necef- 
fitated  to  reft  our  proof  on  the  admiflions  of  the  gentleman 
himfelf. 

I  have  fartlier  to  add,  that  we  have  reafon  to  believe,  that 
this  fame  gentleman  is  the  author,  or  the  revifer  and  cor- 
rector, of  one  or  m.ore  of  certain  inflammatory  paragraphs 
which  have  appeared  in  the  newfpaper  called  «  The  Aber^ 
dcen  JoutTial^^  and  which  were  calculated  to  excite  an  un- 
fair and  unlawful  prejudice  againft  thefe  prifoners.  I  am 
forry  to  be  obliged  to  ftate  thefe  things  ;  but  in  a  cafe  fo  fe- 
rious,  it  is  not  merely  the  privilege,  it  is  the  folemn  duty  of 
the  pannels  counfel  to  omit  no  objedion  which  they  under- 
ftand  to  be  well  founded. 

Mr  Gillies.  My  Lords,  we  had  no  intention  of  exciting 
malice  amongft  any  of  the  witnefles  againft  thefe  prifoners ; 
and  if  this  witncfs  admits  that  he  was  the  author  of  that  let- 
ter, or  of  the  paragraphs  alluded  to,  we  will  agree  to  dif- 
pcnfe  with  his  teftimony  ahogether. 
(On  this  the  witnefs  was  called  in.) 

Mr 
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Mr  Gordon.  Are  you  acquainted  with  Mr  Chalmers, 
printer  of  the  Aberdeen  Journal  ? 

Intimately. 

Have  you  had  occafion  at  any  time  to  aflift  Mr  Chalmers 
in  the  compofition  of  his  newfpaper,  or  in  the  coiredlion  of 
its  paragraphs  .'* 

Never. 

Will  you  look  at  this  letter  ?  Do  you  know  any  thing  of  it  ? 
You  have  feen  it  before  ? 

(The  witnefs  perufed  the  letter.) 

That  letter  is  neither  of  my  writing,  nor  do  I  know  any 
thing  of  it,  never  to  my  knowledge  having  feen  tliat  letter 
before. 

Mr  Gordon.  My  Lord,  I  have  certainly  failed  /;/  pro^ 
n)'mg  my  obje£lion  to  this  witnefs. 

Mr  GiLLiLs.  Was  you  in  the  town  of  Aberdeen  upon 
the  4th  of  June  laft  ? 

I  was  there  upon  that  day,  and  have  been  there  for  many 
years  paft.  I  was  invited  by  the  magiftrates  to  drink  a  glafs 
upon  the  occafion,  about  half  pall  6  o'clock.  I  left  the 
town-houfe  betwixt  feven  and  eight,  and  crcfled  the  ftreet 
towards  my  own  houfe.  At  this  time  I  faw  fewer  people  on 
the  ftreet  than  is  ufual  on  fuch  occafions,  there  being  only  a 
few  boys,  who  were  amufing  themfelves  throwing  things  at 
each  other.  I  remained  in  my  own  houfe  for  fome  little  time, 
and  then  went  out  to  look  for  a  boy  who  lived  in  my  family, 
whom  I  met  coming  home.  He  faid  that  there  was  fome 
difturbance  in  the  upper  part  of  the  ftreet,  and  mentioned 
that  there  was  a  foldier,  meaning  an  officer,  ftanding  with  a 
drawn  fword.  I  went  up  the  ftreet,  and  was  very  much 
furprifed  to  fee  the  whole  regiment  come  down  from  the  bar- 
racks, and  form  a  line  acrofs  the  ftreet.  I  was  ftill  more 
furprifed  when  I  was  informed  foon  after  by  a  gentleman 
whom  I  met,  that  the  men  were  loading  with  bullets,  and 
were  commencing  a  firing,  which  convinced  me  that  they 
were  really  loaded  with  ball,  from  their  having  the  noife  of 
mulkets  loaded  in  that  way.  At  this  time  I  faw  one  man  fall, 
and  as  I  proceeded  a  little  farther,  I  faw  another  fall,  and  at 
the  fame  time  faw  a  man  who  had  got  a  bullet  in  his  arm. 
On  this  we  retired,  and  I  went  to  my  own  houfe,  which  is 
exactly  oppofite  to  the  town-houfe.  I  did  not  fee  any  more  dif- 
turbance upon  the  ftreets  that  day  than  ufual,  and  indeed  ra- 
ther Icfs.  There  was  a  crowd,  confifting  chiefly  of  boys, 
who  were  throwing  things  at  each  other. 

When 
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When  I  returncil  to  my  own  houfe  as  above,  I  received  a 
mcirage  from  the  mngKtratcs,  that  they  were  a  Httlc  uppre- 
hcnlivc  for  the  peace  of  the  town,  and  begging  that  1  would 
attend  at  the  town-houfe.  My  ihop  is  fituated  immediately 
oppofite  to  the  ftation  which  the  foldiers  took ;  and  having 
heard  next  day,  that  in  tlie  courle  of  the  preceding  evening, 
bullets  had  fallen  in  that  neighbourhood,  my  clerk,  who 
was  polling  his  books  in  the  room  off  the  fliop,  told  me  that 
he  was  very  much  alarmed,  but  that  none  of  the  bullets  had 
fallen  near  him.  I  however  was  not  fufliciently  fatisfied, 
but  went  and  examined  a  neighbour's  fliop,  an  apothecary^ 
and  I  faw  the  mark  of  a  bullet  which  had  gone  into  the  back 
wall  of  his  room  ;  and  on  examining  my  own  fliop,  I  found 
that  feveral  of  the  balls  had  ilruck  the  partitions  ;  and  par- 
ticularly in  the  next  (liop,  a  bullet  had  gone  through  the 
fliop-door,  and  was  found  lying  next  day.  I  learned  that 
Lady  Harriet  Gordon  had  difcovered  that  fome  bullets  had 
entered  her  houfe* 

12.  ROBERT  GIBB,  Merchant  in  Aberdeen. 

Was  you  in  the  town-hall  of  Aberdeen  on  the  evening  o£ 
the  4th  of  June  lafi:  ? 

I  was  there  upon  that  day,  and  left  the  town- hall  about 
half  palt  feven.  And  on  looking  out  of  the  window  of  the 
houfe  where  I  went,  I  faw  Captain  I\Iacdonogh  addreffmg 
the  crowd.  I  faw  him  go  towards  the  town  houfe,  and 
afterwards  come  back  ;  on  which  occafion  he  huzzaed,  and 
the  crowd  threw  things  at  him.  At  that  time  INIacdonogli 
had  his  fword  drawn,  and  he  and  his  men  attacked  the 
crowd,  who  run  before  them.  I  faw  a  workman  Handing 
quite  unconcerned  about  what  was  going  on ;  one  of  the 
Icrjeants  came  up  to  him,  and  ilruck  him  with  a  halbert,  and 
knocked  him  down,  and  after  he  was  down  another  of  them 
Ilruck  him.  After  that  I  came  down  to  the  flreet,  and  faw  Lt- 
Col  Mackenzie  pafs.  I  faw  him  go  into  the  guard-houfe,  and 
alter  returning  he  attempted  to  draw  his  fwoid,  but  (tumbled 
and  fell.  Pic  appeared  on  this  occafion  to  be  very  drunk. 
On  this  occafion  I  obferved  fome  gentlemen  go  up  to  him, 
and  endeavour  to  perfuade  him  to  obtain  the  authority  of  a 
magilfrate  ;  but  he  faid  there  was  no  occafion  for  doing  this, 
but  if  the  crowd  would  alk  pardon,  he  v/ould  march  back  the 
men.  At  this  time  the  folditri.  were  not  drawn  up  in  a  line, 
the  men  not  being  come  down  from  the  barracks.  He  a- 
greed  to  withdraw  tliat  part  of  the  men  who  were  prefent ;  at 
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which  time  Enfign  Lani^^^an  came  up  to  him  and  faid  fomething 
to  him,  on  which  he  left  us  and  took  ofF  his  hat,   and  went 
back,  apparently  in  order  to  fpeak  to  the  people.     He  went 
from  the   guard-houfe   in  a    fouth-weft    dire6tion,  the  mob 
being  down  at  the   crofs   about  that  time.     Enfign   Lanigan 
ordered   directly  the    guard  to   charge    their  bayonets  again, 
without  any  apparent   violence    appearing  on  the  part  of  the 
mob.     On  Lanigan's  doing   this,  I  begged  of  him  not  to  do 
fo,  and  defired  him  to  flop  till  he  got   the  authority  of  the 
civil    magilirates  ;  but  he   told  me   he   would  not ;  that  he 
and  Macdonogh  had  been  infulted,  and  that  they  were  de- 
termined to  be  revenged.     At  that  time  when   I   fpoke  to 
Lanigan,  the  foldiers  began  to  come  from  the  barracks,  not 
in  regular  order;  and  when  they  came  to  the  guard-houfe,  they 
began  to  form  up.     On   this  I  aflced  Lanigan  if  the  foldiers 
were  going  to  fire  j  he  faid  they  were  not ;  when  fome  of  the 
other  ofhcers  came  up  and  told  me  I  was  in  great  danger,  as 
the   men  were   to  load   with  ball-cartridges.     A   Lieutenant 
Brown  and   fome   gentlemen   feemed  very  much   difpleafed 
with  the  condud:   of  the   men,  and  they  faid,  that  whatever 
mifchief  happened   to  them  or   to  the  crowd,   the  officers 
prefent  (that   is   Macdonogh   and  Lanigan)  mud  be  anfwer- 
able  for  the  confequences,  as  the  men  would  do  any  thing 
they  were  defired.     That  was  the    fame   Lieutenant  Brown 
who  was  this  day  inclofed  along  with  me  as  a  witnefs.     The 
furgeon  fpoke  in  fame  terms  with  Brown,  and  did  every  thing 
in  his  power   to  make  thefe  officers  order  off  the  men  ;  and 
alfo   faid,  that   they  would  ruin  the  regiment,  for  the  men 
would  do  any  thing  they  were  bid.     I  heard  him  mention 
their  names,  and  addrefs  himfelf  to  them  alone.     His  ex- 
preffions    were,  I    think,  "  By  God,  they  would  ruin    the 
regiment,  becaufe,  whatever  they  commanded  the  men  to  do 
they  would  do,  and  that  they  would  be  altogether  to  blame." 
I  underftood   this    however    to  apply   principally,  or   rather 
folely,  to  Captain  Macdonogh  and  Enfign  Lanigan,  as  1  faw 
him  particularly   addrefs  himfelf  to   them.     Several   of  tLe 
townfmen  agreed  to  11  and  betwixt   them  and  the  crowd,  it 
thefe  officers    would    order  off  the   men.     James  Liitlejohn 
-and  Mr  Chalmers  were  the  two  gentlemen   that  were  witli 
me  at  the  time.     The  men,  on   getting  orders,  faced  down 
Caltle  Street,  when  they  were  about  to  obey  them  in  order  to 
countermarch ;  but  I  did    not   hear  who   gave   thefe  orders. 
We  ilood  betwixt  them    when  they  were  wheeling  round  us 
ill  order  to  retire,  and  faw  them  get  the  length  of  the  barrack- 
gate  J 


(     S'     ) 

pnte  ;  when  arrived  there,  fome  Imz/alnp;  commenced 
nmongft  the  crowd ;  and  upon  that  circumltance  }iappening> 
an  order  was  given  to  face  about  and  charge.  I  was  Hand- 
ing in  the  front  of  the  corps,  juft  in  the  entry  to  the  lane  in 
Caftle  Street,  betwixt  the  mihtary  and  the  mob.  The  lall  of 
them  were  getting  into  the  lane  when  a  huzzaing  com- 
menced. I  followed  the  men  fo  far  in  their  way  towards 
the  barracks.  When  they  turned  again,  two  of  the  fer- 
jeants  came  down  firfl.  1  do  not  know  by  whom  the  order 
to  face  and  charge  was  given,  but  I  know  that  Captain  Mac- 
donogh  was  among  the  men  at  this  time.  I  was  to  the 
fouth-eall,  and  nearer  the  barracks  than  the  well.  Some  of 
the  gentlemen  who  were  with  me  guarding  the  military^ 
tried  to  prevent  thefe  two  ferjeants  from  coming  further 
down  the  ilreet,  on  which  one  of  the  ferjeants  faid  chat  he 
would  be  at  the  rebels,  and  then  pufhed  foru^ard,  being 
followed  by  fome  of  the  men  with  their  charged  bayonets. 
They  came  near  the  place  where  I  was  (landing,  fo  that  I 
run  off,  and  prevented  their  puiTiing  at  me. 

The  witnefs  being  dcfircd  to  look  at  the  pannels,  he  point- 
ed out  Serjeant  Mackay  as  being  one  of  the  ferjeants,  and 
faid,  that  he  in  particular  laid  hold  of  him,  and  puflied  him 
back  ;  and  the  other  ferjeant,  Sutherland,  whom  he  alfo  re- 
cognifed  at  the  Bar,  he  faid,  had  hold  of  another. 

I  cannot  condefcend  which  of  thefe  ferjeants  ufed  the  ex- 
prelhon,  "  I  will  be  at  the  rebels  •,"  but  I  do  not  think  that  it 
was  Mackay  ;  but  I  am  certain  that  Mackay  was  the  perfon. 
who  pufhed  me  back,  being  one  of  the  two  who  was  fo  em- 
ployed, leading  on  the  men» 

On  clofer  examinatio:i,  the  witnefs  could  not  identify  Su- 
therland as  being  the  perfon  who  took  hold  of  Mr  Mackenzie. 
It  was  Mackay  v/ho  appeared  to  be  the  molt  a6tive,  and 
inftead  of  preventing  the  men  from  attacking  the  crowd,  he 
feemed  to  lead  them  on  ;  but  I  did  not  hear  his  name  men- 
tioned before,  fo  that  1  did  not  at  that  time  know  him  by 
name.  The  men  fired  when  nearly  oppofite  to  the  guard- 
houfe,  on  which  I  endeavoured  to  get  into  Chalmers  clofe, 
where  there  were  many  people  befides  taking  flielter,  it 
not  being  poffible  for  me  to  get  to  my  own  houfe.  When 
I  was  about  getting  into  the  clofe,  which  is  oppofite  to  the 
guard-houfe,  1  heard  a  command  given  to  fire,  but  I  do  not 
know  by  whom  it  was  given.  I  then  heard  a  fecond,  or  fub- 
fequent  fire,  and  faw  a  man  fall.  This  man  feemed  to  be 
drcffed  in  g-reen,  and  I  afterwards  learned  that  his  name  was 
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Rofs.  I  aifo  faw  another  man  fall  at  a  little  cllilance.  I 
did  not  fee  who  fired  at  Rofs,  but  I  do  not  think  that  he 
fell  at  the  time  that  I  heard  the  word  of  command  given  to 
fire.  I  (lopt  a  little  before  going  into  the  clofe,  and  Hood 
behind  the  crofs.  It  was  then,  I  think,  that  I  faw  Rofs  fall 
by  the  firfl:  firing.  I  do  not  reco!le£l  of  having  feen  Ser- 
jeant Mackay  at  any  other  time  during  the  evening  than  the 
one  I  have  alluded  to,  when  he  puflied  me  back  •,  and  another 
time  when  he  met  the  Provolt,  and  refufed  to  go  to  the  bar- 
racks, on  being  defired  by  the  Provoil  fo  to  do.  This  lafttime 
was  when  they  were  going  up  towards  the  barracks,  after 
the  firing  was  over.  The  Provoft  on  that  occafion  faid  to 
Mackay,  **  Do  you  know  me.  Sir  ?"  to  which  INIackay  an- 
fwered,  "  that  he  did  not,"  and  refufed  to  go  back.  On 
this  the  Provoft  fhowed  him  his  chain.  I  cannot  recolletl 
of  any  other  words  made  ufe  of  by  Mackay.  The  town's 
people  bad  no  flicks  ;  but  after  they  were  attacked,  and 
when  the  witnefs  was  betwixt  them  and  the  military,  they 
threw  plenty  of  ftones.  Mackay  was  apparently  in  a  great 
rage,  when  pufliing  back  the  witnefs. 

13,  GEORGE  MACKENZIE,  Merchant  in  Aberdeen. 

"VVas  you  in  the  town- hall  of  Aberdeen  on  the  4th  of  June 
laft? 

I  was  there  on  that  evening,  and  left  it  about  a  quarter 
paft  8  o'clock. 

Relate  to  the  Court  the  events  of  that  night,  fo  far  as  you 
faw,  or  as  confifts  with  your  knowledge. 

On  leaving  the  town-houfe,  one  of  the  gentlemen  requefl- 
cd  of  me  to  take  a  turn  with  him  upon  the  Caflle-hill.  It 
was  a  Mr  Burnet.  We  went  through  Caltle-Street,  where 
there  was  not  the  leail  appearance  of  difturbance,  and  it 
appeared  to  be  the  molt  quiet  anniverfary  of  his  Majelly's 
birth,  at  that  particular  time  of  the  evening,  that  I  had 
ever  feen.  I  had  not  heard  of  any  riot  or  difturbance 
when  I  was  in  the  town-houfe ;  but  on  pafling  the 
guard-houfe,  I  faw  fome  of  the  foldicrs  come  out  in 
a  diforderly  manner,  and  feemingly  enraged.  It  was  then 
that  I  began  to  fufpe6t  that  fomething  was  wrong,  as  I 
had  never  feen  thofe  men  walking  about  in  that  manner.  1 
walked  upon  the  Caille-hill  about  ten  minutes,  and  at  that 
time  heard  the  drum  in  the  barracks  beat  to  arms.  In  re- 
turning quietly  from   the  Calllc-hill,  the  foldicrs   from  the 
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barracks  paflcd  me  in  a  ciifonlerly  manner.  At  the  corner  of 
Callle  Street  I  met  Lieutenant-Colonel  Mackenzie,  who  fccm- 
ed  to  be  very  much  the  worie  of  Hquor,  and  liis  cloatlis  all  be- 
daubed, juit  as  if  he  had  fallen.  The  men  at  this  tiine  were 
pairing  by  him,  and  he  took  no  notice  of  them.  1  crofled 
Callle  Street,  and  went  to  a  wljidow  in  the  New  Inn,  in  order 
to  fee  what  might  be  the  refulc.  I  perceived  MeiT.  Rohcrt- 
fon  and  Garrioch  looking  over  the  window.  A  little  above 
the  guard-houie,  I  faw  the  men  form  up  into  a  kind  of  rank, 
facing  the  weft.  Soon  after  the  line  was  formed,  I  faw  an 
officer,  whofe  name  I  found  out  to  be  Captain  Macdonogh, 
at  their  head.  1  knew  him  perfeclly  by  fight.  He  walked 
along  the  line,  and  feemed to  hive  the  command  of  the  men. 
He  walked  alone  from  the  foldicrs  to  the  crowd,  and  fo  far 
as  I  could  difcover,  his  conduct  feemed  to  tend  towards  con- 
ciliating and  pacifying  the  crowd.  On  fome  occafions  he 
made  a  low  bow,  evidently  befpeaking  a  friendly  difpofition. 
He  was  foon,  however,  encircled  by  the  crowd,  and  I  faw 
no  more  of  him. 

With  regard  to  what  happened  upon  the  ftreets  at  this 
time,  I  fliall  recount  what  I  can  poffibly  recollect:.  The 
military  had  got  a  little  farther  up  the  ftreet,  and  feemed  to 
be  proceeding  towards  the  barracks  ;  for  the  firft  thing  that 
catched  my  attention,  was  a  young  lad  with  a  fhort  ceat,  who 
was  croffing  the  ftreet  at  a  place  eaftward  from  me.  I  faw 
fome  of  the  foldicrs  attack  him  very  feverely,  fome  of  them 
ftriking,  and  others  pufhing  at  him  very  violently.  One  of 
them  in  particular,  with  one  blow  ftruck  him  down,  and  af- 
terwards the  others  came  round  him,  and  maltreated  him  in 
a  moft  favage  ftyle.  Afrer  leaving  him,  they  proceeded  about 
twenty  or  thirty  paces  farther  down,  then  folloM^ed  a  good 
deal  of  firing,  but  fuch  of  the  pieces  as  I  faw,  were  all  le- 
velled high.  My  fituation  in  regard  to  the  foldiers  was  as 
near  as  I  am  now  to  the  Bench.  As  foon  as  the  firing  had 
ceafed,  tlie  foldiers  retired  about  thirty  paces  towards  the 
barracks.  Their  retiring  gave  me  an  opportunity  of  feeing 
Mr  Gibb  talking  to  an  officer  upon  the  oppofite  fide  of  the 
ftreet,  feemingly  very  warmly.  I  faw  an  officer,  who,  from 
his  drefs,  appeared  to  be  on  duty,  having  his  fword  drawn, 
whom  I  afterwards  underftood  to  be  Henderfon  the  Adjutant. 
I  faw  alfo  feveral  ferjeants,  who  feemed  to  have  more  to  fay 
than  their  officers  -,  for  the  foldiers  appeared  to  be  but  little 
under  the  controul  of  their  officers.     I  faw  the  furgeon  par- 
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ticularly  diftinguifhing  himfelf  in  reprefTing  the  men.  I 
joined  with  a  view  to  afilit  in  perfuading  the  military  to  re- 
tire, and  fpoke  to  Henderfon  to  get  him  to  interfere.  He 
fcemed  to  participate  in  the  warmth  of  the  men,  but  had 
little  controul.  I  faid  to  Henderfon,  that  if  he  would  march 
back  the  men,  I  and  a  few  other  citizens  would  endeavour 
to  prevent  the  crowd  from  annoying  them.  Then  the  order 
was  given  to  face  to  the  right  about,  and  they  proceeded  in 
feveral  directions,  it  requiring^  the  ferjeants  in  particular  to 
pufli  the  men  back.  They  had  proceeded  a  confiderable 
way,  when  unfortunately  fome  perfon  threw  a  ftone, 
■which  fell  a  little  M^ay  behind  the  foldiers.  This  occafioned 
a  confiderable  noife,  being  accompanied  by  a  loud  huzza 
from  the  crowd.  Inftantly  the  military  turned  round,  came 
running  down  the  ftreet,  and  commenced  an  irregular  firing. 
By  this  means  I  was  almoft  completely  encircled  by  the  mob 
and  the  military,  and  I  continued  talking  to  the  men  and 
the  ferjeants,  ufmg  every  argument  in  my  power  to  pacify 
them.  Shortly  after  this,  there  was  a  cry  amongft  the  mi- 
litary, that  the  town's  people  were  murdering  their  officers. 
This  brought  me  to  the  front  of  the  military,  where  I  found 
a  ferjeant  on  the  left  of  feven  or  eight  men,  who  were  drawn 
up  in  front  of  the  others.  Upon  the  precognition,  which 
was  taken  foon  after,  I  had  no  hefitation  in  pointing  out  the 
man.  This  was  upon  the  Sunday  following,  but  now  on 
confideration,  I  may  be  apt  to  miflake  •,  and  I  cannot  decide 
whether  any  of  the  prifoners  was  that  ferjeant  whom  1  faw 
fo  a6live  upon  that  occafion.  I  will  rather  fay,  that  I  was 
at  the  time  placed  in  fuch  a  fituation  as  precluded  me  feeing 
things  accurately. 

I  alted  the  ferjeant,  if  he  knew  what  he  was  about ;  to 
which  he  returned  for  anfwer,  "  0  dainri  the  rebelr,  let  us  be 
ot  thcm.^^  I  then  told  him  I  would  certainly  recolle£i  him. 
Immediately  on  this  he  and  the  feven  men  took  a  race  down 
the  ftreet,  towards  the  right,  by  which  they  came  down  to 
about  the  end  of  the  ftreet,  and  when  oppofite  to  the  eail 
corner  of  the  New  Inn  they  made  a  halt ;  they  levelled  their 
pieces,  and  fired  at  the  people  on  the  plainftones.  Imme- 
diately on  this  firing  I  faw  a  man  drop  down.  This  man 
^vas  drefled  in  the  rifle  uniform.  This  I  imagined,  though 
it  was  in  the  duikofthe  evening.  After  this  feveral  lliots  were 
fired  by  the  men,  when  they  had  proceeded  a  little  farther 
up  the  ftreet.     I  continued  among  the  men   for  fome  little 
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time,  ufinnr  my  exertions  in  pacifying  tliem.  There  was  a 
ferjeant  of  the  name  of  Mackenzie,  who  in  particular  was 
very  a^live  in  getting  the  men  reduced  into  order.  He  was 
one  of  the  Rofs  and  Cromarty  Rangers.  Soon  after  this  the 
men  who  had  {hayed  to  the  weft  end  of  the  ftreet,  returned, 
and  proceeded  along  the  rear  to  the  barrack-gate.  They 
were  accompanied  by  the  magiftrates,  and  I  heard  Provoft 
Hadden  fay,  that  as  cliief  magiltrate  of  the  town,  he  had 
ordered  the  men  to  retire.  This  he  addrefled  to  Serjeant 
Mackenzie,  by  whofe  exertions  the  men  were  prevailed  upon 
to  refume  fome  kind  of  order.  The  Provoft  defired  that 
they  {hould  not  come  out  of  the  barracks  again  that  night. 

Crofs  examined. 
There  was   no   unwillingnefs  in  the  men  to  return  to  the 
barracks,    but  the    way  being    ftrait,    they    could   not    get 
forward    quickly,  which  may  have  led   Provoft  Hadden    to 
think  they  were  unwilling. 

14.  ALEXANDER  COOPER,  ferjeant  in  the  firft  bat- 
talion of  the  firft  regiment  of  foot. 

Was  you  upon  the  ftreets  of  Aberdeen  on  the  evening  of 
the  4th  of  June  laft  ? 

I  was  there  upon  that  evening. 

Relate  to  the  Court  what  you  faw  on  that  occafion. 

There  was  a  crowd  as  ufual  aflembled.  The  firft  appear- 
ance of  difcord,  that  I  faw,  was,  when  Serjeant  Sutherland 
was  pafling  with  a  woman  through  the  crowd,  on  which  they 
were  both  afTaulted,  by  fome  of  the  people  throwing  things 
at  them.  Serjeant  Sutherland  on  this  drew  out  his  fword 
from  his  belt,  with  the  fcabbard  on  it,  for  her  protection. 
The  crowd  followed  them  into  a  corner,  and  threw  dirt  and 
ftones  at  them.  By  this  time  fome  of  the  foldiers  came  to 
his  afllftance.  This  was  the  firft  interference  of  the  military, 
and  was  betwixt  the  hours  of  fix  and  feven.  I  faw  Captain 
Macdonogh  and  Lieutenant-Colonel  Mackenzie  upon  the 
ft:reet  much  about  the  fame  time.  On  Captain  Macdonogh's 
coming  out  of  the  town-houfe,  I  faw  fome  interference  be- 
twixt him  and  the  crowd.  They  pelted  him,  as  they  did 
moft  other  foldiers,  and  ftruck  him  with  a  dead  cat.  On 
this  he  turned  about,  and  aiked  them  what  offence  he  had 
given  them.  At  Aberdeen  no  foldier  can  walk  the  irreets 
on  a  rejoicing  day,  without  being  attacked  in  the  fame  way. 
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I  have  been  in  Aberdeen  for  about  a  year  and  nine  months, 
and  was  fervlng  in  another  regiment,  and  have  feen  them  re- 
peatedly aflaulted  on  fuch  occafions  ;  and  their  commanding 
officer  was  once  knocked  down.  I  faw  Lieutenant-Colonel 
Mackenzie  attacked  by  the  mob,  and  knocked  down  oppo- 
fite  the  guard-houfe.  I  did  not  fee  Enfign  Brown  with  him  ; 
but  the  firfl  perfon  that  I  faw  go  to  his  affiftance  v/as  Captain 
Macdcncgh,  and  a  party  of  the  guard.  The  crowd  was  fo 
clofe  upon  the  Lieutenant- Colonel,  that  1  believed  he  had 
got  a  ftroke  upon  the  back.  I  was  (landing  clofe  by  him, 
and  faw  him  pufhed  down.  A  man  faid  to  him  in  lifting  up 
his  hand  to  knock  him  down,  "  Damn  ye,  I  have  ferved  my 
King  and  country,  and  have  done  more  for  both  than  you 
have."  I  cannot  fay  whether  Colonel  Mackenzie  was  drunk 
or  not.  I  faw  there  was  nothing  on  the  ftreet  that  could 
caufe  him  to  fall.  I  do  not  know  Enfign  Brown,  but  Co- 
lonel Mackenzie  was  not  hanging  in  the  arm  of  any  officer. 
I  did  not  hear  the  drum  beat  to  arms,  but  I  faw  the  regi- 
ment come  down  from  the  barracks. 

The  witnefs  being  afked,  whether  or  not  he  knew  Serjeant 
Mackay,  was  defired  to  look  round  to  the  Bar,  and  point 
him  out,  which  he  did. 

The  profecutor's  counfel  conceiving  that  tliis  witnefs  rather 
hefitated,  and  appeared  unwilling  to  fpeak  out  the  whole 
fa(Sl:s,  he  was  here  prefTed  and  urged  :  upon  which  the 
counfel  for  the  pannels  interfered,  and  objt^led  to  his  being 
interrogated  with  fo  much  heat. 

(The  witnefs  being  removed.) 

Mr  Clerk.  My  Lords,  I  have  often  been  profcfTion^ 
ally  employed  in  defence  of  a  pannel,  but  cannot  boaft  of 
much  experience  on  this  fide  of  the  Bar.  I  mull  take  the  li- 
berty to  remark,  however,  that  I  never  faw  a  witnefs  who 
betrayed  evident  fymptoms  of  a  defire  to  conceal  the  truth, 
whom  the  counfel  were  not  entitled  to  prefs,  and  even  to 
bully  into  a  fair  confeffion  of  what  he  knew  to  be  conliftcnt 
with  truth. 

Lord  Dunsinnan.  That  a  witnefs  fliould  be  prefTcd  to 
tell  the  truth  when  he  appears  unwilling  to  do  fo,  I  mull 
confefs,  is  certainly  allowable  ;  but  I  objedl  to  quellions 
being  put  in  fuch  a  harili  and  angry  llyle  as  was  done  jull 
now  in  regard  to  this  witnefs. 

Mr  G1L.1.ILS.  My  Lords,  my  only  intention  for  putting 
the  queftion  in  the  manner  I  did,  was  in  ordrr  to  make  this 
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wltnefs  fpeak  the  trutli,  as  he  certjiinly  appears  to  me  to 
be  one  of  thole  who  is  not  much  difpofed  to  do  I'o  of  his 
own  accord. 

The  witncfs  was  brought  back. 

Had  you,  or  had  you  not  I'een  Serjeant  Mackay  in  the 
courfe  of  that  evening  .'' 

1  law  Mackay  that  night,  when  the  regiment  were  form- 
ed acrols  the  ftreet. 

Did  you  obferve  Mackay  doing  any  tiling  upon  the 
llreets  that  evening  ? 

The  ferjeants  were  all  flranp;ers  to  me.  I  was  there  but  for 
a  few  days.  I  faw  Serjeant  INlackay  along  with  the  reft  of  the 
men  ;  but  I  cannot  on  my  confcience  fay,  that  Mackay  was 
the  perfon  who  headed  the  party  who  killed  Rofs,  though 
I  know  that  that  party  had  a  ferjeant  along  with  them.  I 
faw  the  two  men  that  were  killed  on  that  occafion,  and  I 
even  heard  the  ftiots  given  which  caufed  their  death.  The 
ferjeant  was  very  a^livc,  and  waved,  or  pointed  with  his 
hand  downwards,  when  the  men  were  firing  -y  but  whether 
his  intention  was,  that  they  ihould  not  fire,  or  that  they 
fhould  fire,  I  cannot  take  upon  me  to  fay  ;  but  I  am  fure 
that  it  was  at  tliis  time  that  thcle  men  did  fire. 

Crofs  examiTied, 

Did  you  ever  fee  Serjeant  Sutherland  again  during  the 
courfe  of  that  evening  ? 

No  *,  I  never  faw  Sutherland  again,  after  feeing  him  with 
the  woman. 

Did  you  obferve  any  efforts  ufed  by  Captain  Macdonogh 
in  order  to  pacify  or  conciliate  the  mob. 

I  faw  Captain  Macdonogh  many  times  endeavouring  to 
pacify  the  mob.  He  turned  about  and  allied  the  mob  what 
offence  he  had  given  them,  and  fpoke  very  mildly  indeed  ; 
and  I  obferved  him  on  feveral  after  occafions  endeavouring 
to  conciliate  them.  When  the  men  were  placed  acrofs  the 
ftreet,  I  faw  him  take  ofi^"  his  hat  and  fay,  «'  My  good 
people,  the  foldiers  were  not  brought  down  here  in  order  to 
harm  you  in  the  leaft.  Do  allow  the  people  to  pafs  and  re- 
pafs,  and  the  men  fliall  be  marched  back  to  the  barracks 
immediately."  This  happened  before  the  men  had  loaded 
for  firing.  There  were  fome  ftones  thrown  on  this  occa- 
fion. A  man  ftanding  in  the  ranks  was  at  this  time  knock- 
ed down  with  a  brick-bat  •,  and  the  foldiers  began  to  grum- 
ble, 
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ble,  on  feeing  their  comrade  fall.  Captain  Macdonogli, 
who  was  at  this  time  among  the  people,  came  back,  and 
gave  the  men  orders  to  prime  and  load ;  and  after  loading, 
he  defired  them  to  fiipport  arms,  and  to  (land  at  eafe,  that 
is,  the  contrary  motion  of  their  going  to  fire. 

Do  you  remember  any  thing  of  a  prifoner  being  releafed  ? 

Yes,  I  do  ;  he  was  taken  up  during  the  courfe  of  the 
evening ;  and  the  mob  wifliing  to  releafe  him,  addreffed 
themfelves  to  Captain  Macdonogh,  who  anfwered,  that  he 
would  be  damned  ere  they  (hould  have  him  out,  unlefs  they 
aiked  it  as  a  favour.  They  did  fo,  and  the  prifoner  was 
releafed ;  but  fome  of  them  not  knowing  of  it.  Hill  conti- 
nued demanding  him  of  the  fentry  at  the  guard-houfe. 
The  words  of  command  which  Captain  Macdonogh  gave 
were.  With  cartridge  prime  and  loady  this  term  meaning  in 
military  language,  hlank  cartridge. 

After  the  words  prime  and  load  were  uttered  by  Captain 
Macdonogh,  did  he  return  towards  the  crowd,  and  again  ex- 
prefs  himfelf  in  the  like  conciliatory  term?  ? 

He  did  fo  :  and  when  he  came  back,  the  mob  feemed  to 
be  more  quiet.  He  addrelTed  another  ofBcer,  and  defired 
him  to  march  bach  the  troops.  This  officer  faluted  him  by 
lowering  his  fword ;  and  on  the  order  of  that  officer,  the 
regiment  wheeled,  and  proceeded  quietly  to  the  barracks. 
I  am  certain  that  the  order  given  to  wheel  by  fe£lions  was 
not  given  by  Macdonogh,  but  by  that  other  officer.  On  the 
men  thus  marching  regularly  tovv'ards  the  barracks,  the  mob 
followed,  throwing  dirt  and  brick-bats  at  them  ;  and  I  heard 
fome  of  them  ufmg  opprobrious  expreffions,  fuch  as  dam- 
ning the  men  for  Highland  buggars,  and  defiring  them  to  go 
to  their  barracks.  Thefe  expreffions,  or  fuch  others,  were 
repeatedly  ufed  throughout  the  night,  and  feemed  greatly  to 
irritate  the  men.  That  expreffion,  accompanied  with  the 
throv/ing  of  dirt  and  flones,  was  tlie  caufc  of  the  men  re- 
turning and  firing  ;  but  molt  of  them  fired  in  the  air,  that 
is  a  great  deal  higher  than  is  ufual  for  foldiers  to  do.  I  faw 
another  officer,  who  I  underllood  was  the  furgcon  of  the 
regiment.  I  heard  him  faying  to  the  men.  Go  back  to  the 
barracL'Sy  my  lads.  The  men,  1  underftood,  had  come  down 
of  their  own  accord,  as  there  was  no  officer  •,  and  they  ac- 
cordingly fired  of  tliemfeives  on  tliis  occafion,  without  any 
orders  from  their  officers.  Some  of  the  fcctions  had  got 
into  the  narrow  lane  leading  towards  the  barracks,  before  they 
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broke  off  anil  returned.  I  belong  at  this  time  to  the  firil  re- 
giment of  Royals,  but  I  formerly  belonged  to  the  Angus- 
ihire  Militia.  I  never  belonged  to  the  Rofs  and  Cromarty 
Fencibles.  The  mob  was  compof:'d  of  every  fort  of  people,' 
except  women,  there  being  both  young  and  grown-up 
people.  I  faw  fome  butchers  among  the  mob  *,  and  one  of 
them  cut  a  corporal  with  a  knife.  This  happened  about  the 
time  that  the  mob  attacked  Sutherland  and  the  woman. 

Examined  fcr  the  Prosecutor. 
I  put  on   a  big  coat  to  difguife  myfelf,  and  kept  clofe  by 
the  regiment  and  the  commanding  oiliccr  \   fo  I  faw  Captain 
Macdonogh  perfedly  well. 

(5.    JOHN  THOMSON,   Painter  In  Aberdeen. 

Was  you  upon  the  itreets  of  Aberdeen  on  the  4th  of  June 
laft  ? 

I  was  upon  the  plainftones  of  Caflle  Street  that  even- 
ing. 

Did  you  know  John  Rofs,  and  did  you  fee  him  fliot  any 
time  during  that  evening  ? 

I  knew  him,  and  faw  him  (hot  on  the  plainfliones  ;  and 
I  even  faw  the  men  fire  by  whom  he  was  killed :  they  were 
headed  by  a  ferjeant. 

It  was  here  propofed  that  this  witnefs  fhould  identify  the 
ferjeant ;  and  in  order  to  make  that  identification  more 
diftindl,  the  town-guard  foldiers,  who  had  the  pannels  in 
cuftody,  were  ordered  to  be  removed,  and  feveral  other 
people  defired  to  fit  promifcuoufly  at  the  Bar,  upon  the  fame 
bench  with  the  pannels  \  fo  that  they  were  completely 
mixed  with  them  ;  and  the  whole  row  Itood  up.  While  this 
was  doing  the  witnefs  had  withdrawn.  All  this  was  done 
on  a  motion  by  Mr  Erfkinc. 

On  the  witnefs  being  brought  back,  he  was  defired  to 
look  round  him  at  the  people  behind  him,  and  point  out  the 
ferjeant  he  alludes  to  in  his  depcfition.  This  the  witnels  did, 
and  began  his  examination  at  one  end  of  the  row  of  people 
who  were  ftanding  up,  and  going  along  to  the  other  ;  and 
at  length,  inftead  of  pointing  out  Serjeant  Mackay  as  the 
perfon  he  alluded  to,  he  fixed  upon  Captain  Macdonogh, 
faying  to  the  Court,  "  If  that  be  jiot  the  man,  I  do  not 
know  him." 

This  witnefs  farther  added,   that  the  ferjeant  feemed  to 
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be  levelling  their  pieces  with  a  (lick  which  he  had  in  his 
hand  •,  and  that  it  was  by  that  firing  that  the  death  of  Rofs 
was  occafioned. 

1 6.  ANDREW  AFFLECK,  refiding  in  Aberdeen,  and 
late  Adjutant  of  the  Aberdeen  Light  Lifantry  Volunteers. 

Was  you  in  the  town  of  Aberdeen  on  the  4th  of  June 
laft? 

I  was  there,  and  was  in  the  Caftle  Street  at  twenty  mi- 
nutes paft  eight  o'clock,  jufl  when  the  military  were  begin- 
ning to  form  acrofs  the  itreet.  I  heard  an  order  given  to 
prime  and  load,  when  they  were  there,  and  faw  that  order 
obeyed.  I  obferved  to  a  perfon  at  the  time,  that  I  was  cer- 
tain, from  the  motions  of  the  men,  that  it  was  with  ball- 
cartridge  they  were  loading.  I  did  not  fee  any  ftones 
thrown  at  this  time.  I  think  it  was  Captain  Macdonogh 
that  commanded  ;  but  I  cannot  fwear  that  it  was  he  that 
gave  the  word  of  command,  though  he  was  in  the  front. 
I  faw  him  advance  to  the  crowd  ;  but  the  crofs  intervened, 
and  I  could  not  fee  diftincSlly  what  he  did  ;  but  I  fuppofe 
he  mixed  amongfl;  them.  Immediately  after  that,  there  was 
an  order  given  for  the  men  to  wheel  back ;  and  there  was 
on  this  occafion  fom.e  huzzaing,  and  ilones  throwing ;  and 
immediately  upon  that  I  turned  round,  and  heard  fome  fhots 
jufl:  at  the  fame  time  ;  and  foldiers  were  advancing  on  a 
rapid  charge.  I  was  ftanding  at  a  gateway,  and  had  a  full 
view  of  the  flreet.  The  people  did  not  feem  to  think  that 
it  was  ball-cartridge.  A  number  of  them  were  wounded 
where  I  was  ftanding.  The  magiftratcs  did  not  come  out 
till  fome  tim.e  after  this.  Before  any  firing  took  place,  there 
v-iis  an  order  given  to  wheel  round,  and  go  back  to  the  bar- 
racks. I  faw  Serjeant  Mackay,  and  fpoke  to  him  ;  and  I 
think  I  could  point  him  out,  as  being  the  perfon  that  was 
moil  aclive  on  this  occafion. 

(Plere  tlie  witnefs  was  delired  to  do  fo,  and  pointed  Mac- 
kay  out  at  the  Bar,  among  the  people  who  were  ftanding 
there). 

Mackay,  when  I  went  up  to  him,  was  ufing  every  means 
in  his  power  to  diiluade  the  men  from  going  to  the  barracks. 
I  told  him  he  was  acting  very  improperly.  He  feemed  to  be  in 
a  very  great  rage,  and  faid,  that  *'  no  man  in  Aberdeen  fhould 
make  him  go  back  to  the  barracks  unlefs  he  thought  proper 
of  himfclf."  It  was  not  above  five  minutes  after  the  laft  fir- 
ing.    I  ufed  no  mean?;  but  juft  advifed  him  to  go   into   the 
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barracks  ;  but  this  only  put  him  into  a  greater  rage.  He 
even  attempted  to  fpring  forward  at  me  ;  and  I  thereupon 
feized  him  by  the  halbcrt  arm.  There  was  another  Serjeant 
Mackenzie  came  up  to  him  at  that  time;  and  he  alfo  ufed 
every  means  in  liis  power  to  perfuade  him  to  go,  and  to  take 
the  men  up  to  the  bai racks.  After  this  Mackay  behaved  ve- 
ry well,  and  endeavoured  to  get  the  men  to  go  up,  and  to 
quiet  them  when  there.  I  faw  that  Mackay  had  the  com- 
mand of  a  party  of  thirteen  or  fourteen,  who  fired  laft  ;  and 
he  appeared  to  be  the  moft  a<SUve  hand,  there  being  no  of- 
ficer with  them.  There  were  two  men  killed  on  this  occa- 
fion.  I  think  Rofs  the  rifkman  was  one  of  them,  having 
been  killed  by  the  firing  of  this  party.  I  did  not  fee  Mac- 
kay attempting  to  prevent  the  military  from  firing,  but  on 
the  contrary,  moft  a6tive,  and  even  encouraging  them  to  fire, 
and  called  them  back  when  going  away ;  though  the  firing 
was  over  about  five  minutes  before  this  calling  back.  I  am 
certain  that  Serjeant  Mackay  was  with  the  men  when  they 
were  firing  ;  but  1  indeed  was  not  fufficiently  near  to  the  par- 
ty to  overhear  what  was  faid.  Captain  Macdonogh  lodged  in 
Queen  Street ;  and  his  way  from  the  tovvn-houfe  lay  by 
Caille  Street,  though  he  might  have  gone  a  nearer  road. 

Crofs  examined. 

At  the  time  this  firing  atlually  took  place.  Were  the  men 
llraggling  into  different  places  ? 

They  were  nearly  all  together,  and  they  foon  feparated  from 
one  another  ;  but  at  the  firfl  firing  INIackay  was  with  them, 
and  feemed  to  head  the  party,  and  was  prefent  with  them 
when  Rofs  was  killed,  which  was  caufed  by  the  firft  fiiots 
of  that  party. 

17.  JAMES  LITTLE  JOHN,  Wright  and  Builder  in 
Aberdeen. 

Was  you  in  the  town  of  Aberdeen  on  the  4th  of  June 
laft,  and  is  it  confiftent  with  your  knowledge  that  the  fol- 
diers  came  down  from  the  barracks  ? 

I  know  that  they  were  there,  having  feen  them  come 
down.  At  that  time  I  was  in  the  New  Inn,  and  in  a 
front  window,  at  the  time  they  marched  down  from  the  bar- 
racks in  regular  order.  I  came  down  from  the  place  where 
I  Itootl,  and  w^ent  to  the  flreet,  to  prevail  on  a  friend  of 
mine,  whom  I  faw  there,  to  come  away,  and  afhil  me  to 
get  through  the  crowd.     1  faw  Captain  Macdonogh  amongfl 
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the  multitude,  and  endeavouring  to  quiet  them.  The  fol- 
diers  were  ordered  to  march  back  to  the  barracks ;  and  on 
their  beginning  to  do  To,  they  returned,  and  commenced  fir- 
ing. 1  endeavoured  to  prevail  on  them  to  return  ;  and  for 
that  purpofe  Ipoke  to  a  ferjeant  of  the  name  of  Mackenzie  ; 
but  he  refufed  to  take  off  the  foldiers.  Mackay  came  up 
and  joined  M  ickenzie  and  me  in  a  threatening  manner,  pre- 
fenting  his  haJbcrt,  and  wilhing  to  know  what  we  were  fay- 
ing. He  was  much  more  violent  than  Mackenzie,  and  was 
frequently  going  about  encouraging  and  leading  on  the  men. 
"We  were  obliged  to  deny  what  we  were  fpeaking  about.  All 
this  was  after  the  firing  ;  and  I  do  not  recollect  of  feeing 
Mackay  after  the  .'.ring.  He  directed  his  halbert  againil  Mr 
Chalmers,  by  prefenting  it  at  him.  The  crowd  on  this  occa- 
fion  was  not  greater  nor  more  diforderly  than  ufual  on  other 
King's  birth-days. 

(Here  the  witnefs  was  afked  if  he  knew  Mackay,  and  was 
defired  to  point  him  out  at  the  Bar.     This  the  witnefs  did.) 

1  heard  the  crowd  defiring  Macdonogh  to  take  his  men 
off  ;  and  he  faid,  that  if  they  behaved  in  a  quiet  and  peace- 
able manner  he  would  do  fo  ;  but  if  they  infulted  them  in 
the  leaft,  or  threw  a  fingle  ftone,  he  would  not,  but  that 
they  would  attack  them.  This  occurred  when  the  men  were 
drawn  up  in  line. 

1 8.     DAVID  CHALMERS,   Printer  in  Aberdeen. 

Was  vou  in  the  town-houfe  of  Aberdeen  on  the  4th  of 
June  lalt .? 

I  was  fo,  and  left  it  about  8  o'clock.  I  faw  a  number  of 
boys  and  trades- people  upon  the  flreet  at  that  time.  They 
were  employed  in  throwing  mud,  but  not  ftones.  Some  of 
them  followed  me  into  a  clofe-head.  When  I  came  back,  I 
faw  foldiers  dragging  a  man  to  the  guard-houfe,  at  which 
the  mob  became  irritated,  and  fome  of  them  took  up  ftones, 
and  threw  them  at  the  guard.  I  faw  Lanigan  on  this  occa- 
ficn,  and  faid  to  him,  that  he  ought  to  relieve  the  man,  in 
order  to  make  the  populace  quiet  j  but  this  he  did  not  choofe 
to  do.  I  then  went  to  Marifchal  Street,  and  endeavoured 
to  difiuade  the  people  from  proceeding ;  and  they  anfwered, 
that  it  was  wrong  in  me  to  take  the  part  of  the  military. 
On  this,  one  of  the  name  of  Knowel  advifed  me  to  go  away, 
left  I  fliould  be  knocked  down  ;  fo  1  went  to  my  own  houfe, 
fituatcd  next  to  the  gunrd-houle.  At  that  time  I  faw  Lieu- 
tenant-Colonel Mackenzie   and  Lar.ljzan   ftaiidiiiii  before  the 
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guard  houle.  Colonel  Mnckenzie  rulhed  forward,  and  fell 
on  the  middle  of  the  llreet  while  attempting  to  draw  his 
fword.  He  was  then  carried  away  by  two  olhccrs  ;  and  the 
mob  at  this  time  began  to  throw  Itones  at  the  guard.  I  faw 
Serjeant  Mackenzie  between  the  firings.  (Mere  the  witnefs 
was  aflced  if  he  knew  Serjeant  Mackay,  and  if  he  could  point 
him  out  at  the  Bar.  On  looking  round,  he  was  able  to  point 
liim  out.) 

Mackay  came  up,  and  prefented  his  halbert  to  my  brsaft, 
but  Mr  Littlejohn  (lopped  him.  I  was  immediately  on  this 
feparated  from  Mr  Littlejohn  by  a  crowd  of  military  rufhing 
down  the  Itreet  with  their  bayonets  charged.  I  was  driven 
by  that  means  as  far  as  the  crofs,  and  was  entirely  feparated 
from  Mr  Littlejohn  and  the  people.  I  found  myfelf  in  the 
midil  of  the  regiment,  and  began  to  think  that  I  was  in  a 
fituation  of  danger,  and  was  wilhing  to  get  down  towards 
the  crofs.  On  this  occafion,  1  was  attacked  by  one  of  the 
drummers,  who  was  dreil'cd  in  a  yellow  coat.  I  did  not  fee 
Mackay  immediately  after  he  had  come  up  and  threatened 
me  with  his  halbert ;  but  I  obferved  him  amongft  the  foldiers 
during  the  firing  ;  but  whether  he  was  encouraging,  fup- 
porting,  and  leading  tiiem  on,  I  cannot  fay  ;  for  I  know  no- 
thing more  of  Mackay's  conduct. 

19.     JAMES  HADDEN,    Efq;  Provoft  of  Aberdeen. 

Do  you  know  Serjeant  Mackay  of  the  Rofs  and  Cromarty 
Rangers? 

(Here  the  witnefs  anfwered  that  he  did  know  him,  and 
pointed  him  out  at  the  Bar.) 

Did  you  fee  him  on  the  evening  of  the  4th  of  June  ? 

I  faw  him  upon  the  ftreets  that  evening.  It  was  when  the 
men  were  ordered  into  the  barracks,  after  the  firing  had  cea- 
fed.  I  went  to  the  rear  of  the  men.  He  was  coming  down  the 
llreets  towards  the  market-place  -,  and  I  faid  to  him,  Where 
are  you  going?  You  muft  go  to  the  barracks  along  with 
the  other  men.  I  explained  to  him  that  I  was  Provoft  of 
the  town.  He  however  refufed  to  go;  and  faid,  that  he  did 
not  care  a  fingle  farthing  either  for  the  provoit  or  any  of  the 
magiftrates  :  That  I  was  no  officer,  and  feized  me  by  the 
breait.  On  this  1  took  hold  of  him,  and  he  then  went  to- 
wards the  barracks,  but  with  great  relu6lance.  I  was  de- 
termined to  go  there  myfelf,  as  I  wlihed  to  go  and  fee  the 
commanding  officer ;  but  had  confiderable  ditficulty  in  get- 
ting in. 
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A  qiieftlon  was  then  put  to  Provoft  Hadden  refpecling 
his  hearing  or  getting  notice  of  the  difturbance  on  the  (treet 
when  he  was  in  the  town- hall. 

In  anfwer  to  this  queftion,  Provoft  Hadden  addrefled  the 
Court,  in  the  following  terms  : 

My  Lords,  having  learned  that  fome  illiberal  obfervations 
liad  yelterday  been  made  on  the  magiftrates  of  Aberdeen, 
and  their  conduct  afperfed,  by  one  of  the  counfei  for  the  pan- 
nels,  I  beg  leave,  as  Provoft  and  Chief  Magiftrate  of  that  city, 
to  requeft  permiftion  of  the  Court  to  ftate  my  conducl:  on  the 
unfortunate  evening  of  the  4th  June  laft,  confcious  of  having 
difcharged  my  public  duty,  as,  I  make  no  doubt,  will  appear 
from  this  trial. 

The  Court  having  aflented  to  this  requeft,  Provoft  Hadden 
then  proceeded. 

The  firft  and  onlv  notice  I  had  ^iven  to  me  of  any  difturb- 
ance in  the  ftreets  on  tlic  evening  of  the  King's  birth-day, 
was  by  two  gentlemen  coming  up  to  me,  w}:ile  yet  in  the 
chair  in  the  town-hall,  and  mentioning,  that  the  officers 
being  drunk,  the  boys  and  they  had  been  quarrelling  ;  that 
the  officers  had  brought  the  foldiers  from  the  barracks, 
drawn  them  up  in  Caftle  Street,  and  before  they  left  the 
ftrect,  heard  orders  given  to  prime  and  load  with  ball-cart- 
ridge. Upon  this  1  inftantly  ftarted  from  the  chair,  and 
left  the  hall,  for  the  purpofe  of  going  into  the  ftreet,  but 
firft  went  into  a  lower  room  in  the  town-houfe  to  call  for 
my  hat,  and  enquire  for  fome  of  my  brother  magiftrates  to 
accompany  me.  Going  inftantly  to  the  window  of  the 
room,  and  throwing  up  the  falh,  I  faw  the  regiment  drawn 
up  in  the  eaft  end  of  Caftle  Street.  Then  turning  from  the 
wnidow  to  talk  to  fome  of  the  mngiftrates,  who  had  juft  en- 
tered, I  heard  firing.  Again  looking  out  at  the  window,  I 
faw  the  foldiers  firing,  and  the  people  running  in  all  direc- 
tions. Having  now  found  fome  of  my  brother  magiftratcs, 
and  town-ferjeants,  we  proceeded  towards  the  ftreet,  but 
were  interrupted  in  getting  cut  of  the  town-houfe,  by  a 
number  of  people  carrying  a  man  in  the  habit  of  a  mafon, 
who  had  been  wounded  by  a  ball,  and,  as  I  afterwards 
learned,  died  in  a  few  hours. 

After  this  we  got  into  the  ftreet,  which  I  am  piMltive  was 
within  fi\c  mituues  of  the  notice  given  to  me;  and  then  I 
gave  oniers  to  the  town-ferjeanrs  to  ieizc  the  coinm.uuling 
cfticcr  0:1  the  ftreet,  be  who  he  mav. 
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The  magifl:r:itcs  proceeded  towards  the  foldiers,  wlio  were 
running  down  the  ftrcet  with  charged  bayonets,  and  gettnig 
to  the  eaftward  of  the  market- crofs. 

I  fprung  forward  into  the  front  of  the  foldiers,  and  with  a 
loud  voice  called  out  that  I  was  the  Provoft  and  Chief  Magi- 
ftrate  of  Aberdeen,  and  commanded  them  to  ceafe  firing, 
and  return  to  the  barracks,  at  fame  time  fhewing  my  chain 
of  office.  The  foldiers  were  at  the  time  pufhing  down  fo 
clofe,  that  I  thought  they  would  run  the  bayonets  into  my 
breaft,  and  was  obliged  to  put  fome  of  them  afide  with  my 
hands  ;  but  a  few  halted,  and  thereby  foon  prote£i:ed  me. 
The  whole  body  halted  very  foon  after  ;  and  whether  by  my 
addreffing  thofe  within  my  hearing  I  know  not,  but  they  all 
retired  to  the  eaft  end  of  the  Caftlegate,  and  proceeded  to- 
wards the  barracks,  into  which  I  had  then  no  doubt  of  their 
all  entering  •,  but  of  a  fuddei:i  they  came  rufhing  back,  and 
inftantly  commenced  firing  again.  Upon  this  fome  perfon 
laid  hold  of  me,  and  infilled  on  my  going  into  the  town- 
houfe,  or  I  would  be  murdered,  which  accordingly  I  com- 
plied with ;  and  running  to  the  fame  window  already  men- 
tioned, I  faw  the  foldiers  firing,  and  two  people  (hot  upon 
the  plainftones,  one  in  the  uniform  of  the  Rifle  Corps,  the 
other  a  barber-boy.  I  (hould  have  mentioned,  that  while  on 
the  ftreet,  I  faw  Captain  Macdonogh  in  the  cuftody  of  one 
of  the  town-ferjeants. 

Very  foon  after  I  had  returned  to  the  town-houfe,  Mr  John 
Garrioch  and  fome  other  gentlemen  entered,  and  had  fome 
converfation  with  the  magiftrates  concerning  what  was  pafT- 
ing  on  the  ftreet.  The  magiftrates  and  thofe  gentlemen 
went  once  more  into  the  ftreet,  and  moved  towards  the  fol- 
diers, who  were  then  perfuaded  to  march  off  towards  the 
barracks,  and  went  in  accordingly,  and  I  entered  in  their 
rear,  when  I  called  for  the  commanding  officer,  and  Lieu- 
tenant-Colonel Mackenzie  was  brought  to  me.  I  then  ad- 
drefTed  him,  although  he  was  evidently  in  a  ftate  of  intoxi- 
cation, but  underftanding  that  by  fo  doing  I  fpoke  to  the 
whole  regiment,  who  were  around  us,  faying,  that  I  char- 
ged him  and  the  whole  regiment  with  the  murder  of  the 
inhabitants,  and  defired  him,  at  his  peril,  not  to  allow  a  fol- 
dier  to  come  out  of  the  barracks  that  night,  which  was  com- 
plied with.  After  this  I  mounted  a  guard  of  the  inhabitants, 
formerly  volunteers,  to  preferve  the  peace  of  the  town,  which 
there  was  no  difficulty  in  maintaining. 
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20.  WILLIAM  IRONSIDE,  Druggia  in  Aberdeen. 

Do  you  know  Serjeant  Sutherland  of  the  Rofs   and  Croi 
marty  Rangers  ? 

I  have  feen  that  man,  and  would  know  him  again. 

(Here  the  witnefs  was  defircd  to  look  round  and  point  out 
Sutherland  at  the  Bar,  which  he  did  accordingly  \  but  added, 
that  he  could  not  be  pofitive.) 

Did  you  fee  Serjeant  Sutherland  on  the  4th  of  June  ? 

I  faw  him  that  day  in  front  of  the  guard-houfe  about  8 
o'clock.  He  was  upon  the  pavement  along  with  Enfign  La- 
nigan.  The  guard  were  called  out  at  different  times  by  En- 
fign Lanigan,  who  ordered  them  repeatedly  to  fire  •,  which 
orders  Serjeant  Sutherland  repeated  fcveral  times,  faying, 
«  Fire,  fire."  I  knew  it  was  a  ferjeant  of  the  light  com- 
pany, whom  I  had  formerly  remarked,  and  I  afterwards 
learned  his  name  was  Sutherland.  When  I  was  precognofced 
by  the  magillrates,  he  was  fhown  to  me,  and  I  faid,  that  I 
thought  that  was  the  man  whom  I  faw  fo  adive  upon  that 
evening. 

Was  there  any  firing  enfued  in  confequence  of  thefe  or- 
ders ? 

No  ;  there  was  no  firing.  Had  the  men  fired  on  that  oc- 
cafion,  both  Lanigan  and  Sutherland  would  have  been  firll 
fliot,  as  the  foldiers  were  in  no  rank,  fome  of  them  priming 
•and  fome  of  them  loading  at  the  time.  1  did  not  fee  Suther- 
land after  that  time. 

21.  WILLIAM  FREEMAN,  fervant  to  Leys,  Maflbn, 
and  Company,  manufacturers  in  Aberdeen. 

Do  you  know  Serjeant  Sutherland  of  the  Rofs  and  Cro- 
marty Rangers  ?  and  could  you  point  him  out  at  the  Bar  ? 

I  do  know  him. 

(Here  the  witnefs  pointed  out  Serjeant  Sutherland  from 
amongft  the  people  Handing  at  the  Bar). 

Did  you  fee  him  upon  the  itreets  of  Aberdeen  upon  the 
4th  of  June  lad  .'* 

I  faw  him  upon  the  fireets  that  evening,  with  a  party  of 
four  or  five  men,  whom  he  feemed  to  command,  with  a 
cane  or  fword  in  his  hand,  I  cannot  fiiy  which  of  them. 
He  flood  and  drew  them  up,  and  one  of  the  men  ftood  out 
from  the  reft,  and  aimed  a  fiiot  at  Mr  Copland  •,  but  inftead  of 
hitting  him,  the  ball  went  through  my  hat,  as  Mr  Copland 
got  out  of  the  way.  Sutherland  feemed  to  have  the  com- 
mand, as  I  heard  him  giving  orders,  though  1  did  not  dif- 
tinguilh  the  particular  words. 
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Crofs  examined. 

I  wifli  to  know  if  you  faw  Sutherland  after  that  fliot  was 
given  which  went  through  your  hat,  and  what  he  was 
doing  ? 

1  law  Sutherland's  five  men  firing,  and  R^ofs  the  rifleman 
fall  at  the  fame  time,  but  cannot  fay  pofitivejy  whether  it  was 
in  confequence  of  Sutherland's  men,  or  of  another  party 
firing  behind. 

Did  you  fee  Sutherland  after  that  ufe  any  threats  to  any 
perfon  ?  If  you  did,  tell  what  you  faw. 

I  faw  him  draw  his  cane  or  fword  acrofs  the  back  of  one 
of  the  men,  and  immediately  after  that  fame  man  made  an 
attack  at  Mr  Copland  with  his  piece,  but  the  ftroke  was  not 
fo  fevere  as  it  feemed  intended  for  him.  It  was  the  fame 
foldier  who  fired  through  my  hat.  I  faw  nothing  more  of 
him  at  that  time,  as  I  left  the  crowd  when  I  faw  the  lad  fall. 

Did  you  obferve  any  thing  particular  about  the  cloaths  of 
Sutherland  ? 

He  was  drefl^ed  in  ftocking  pantaloons,  with  half  boots, 
and  was  a  clean  fmart  looking  fellow  ;  and  I  am  certain 
that  this  is  the  man  whom  I  have  pointed  out  at  the  Bar  ? 

22.  FRANCIS  BONNYMAN,  alfo  fervant  to  Leys, 
Maflbn,  and  Company. 

This  witnefs  was  at  firft  obje£\:ed  to  on  account  of  his 
youth,  but  this  objection  was  over-ruled,  when,  on  enquiry, 
he  was  found  to  be  fifteen  years  and  nine  months  old. 

Did  you  fee  a  man  of  the  name  of  Rofs  killed  upon  the 
ftreets  of  Aberdeen  upon  the  4th  of  June  lad  ? 

Yes,  I  faw  him  lying. 

Did  you  fee  Serjeant  Sutherland  at  that  time  ? 

Yes,  but  he  was  at  a  little  dillance,  heading  a  party  of 
men,  but  does  not  know  whether  he  was  commanding  them 
or  not.  There  was  from  about  eight  to  twelve  men.  They 
were  {landing  at  a  place  called  the  Lodge-walk,  very  near 
the  plainftones.  '1  he  entry  to  the  New  Inn  is  the  fame  wirb 
the  Lodge- walk.  I  faw  the  party  whom  Serjeant  Suiherland 
commanded  firing  towards  the  plainftones.  I  faw  Rofs  lying, 
but  I  cannot  remember  rightly  whether  it  was  immediately 
after  the  firing.  I  did  not  fee  Sutherland  pointing,  but  I  faw 
him  fhaking  a  fmall  cane  or  rattan  in  the  mens  faces.  He 
appeared  to  be  leading  them  forward,  and  not  preventing 
them  from  firing.  I  faw  Sutherland  afterwards  in  the  Coun- 
cil-chamber, and  knew  him  to  be  the  fame  ferjeant  whom  I 
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faw  at  the  head  of  that  party.  I  pointed  out  the  man  that  I 
faw  on  chat  occafion,  and  I  think  I  could  know  that  ferjcant 
ftill.     He  was  a  Hght  infantry  ferjeant. 

(Here  the  witnefs  pointed  out  Serjeant  Sutherland  at  the 
Bar.) 

Crofs  examined. 

You  have  faid,  that  you  faw  Sutherland  {haking  his  cane 
at  the  men,  but  not  pointing  it ;  What  caufe  had  you  to  ima- 
gine that  he  was  leading  them  on  ? 

He  was  a  little  before  them  and  (liaking  his  cane,  and  on 
that  account  I  naturally  concluded  that  he  was  leading  therti 
on.     I  do  not  remember  of  feeing  him  more  than  once. 

Was  there  any  other  party  firing  at  the  fame  time  ? 

There  were  feveral  parties  firing  at  the  fame  time. 

Do  you  think,  or  does  it  appear  to  you,  that  Rofs's  falling 
or  lying  was  occafioned,  yea  or  no,  by  the  firing  of  Suther- 
land's men  ? 

1  could  not  fay  whether  it  was  by  Sutherland's  men  or  not  ? 

23.  CHARLES  DICKIE,  Glazier  in  Aberdeen. 

Was  you  in  the  town  of  Aberdeen  upon  the  evening  of  the 
4th  of  June  laft  ? 

I  was  in  Caftle  Street  on  the  evening  of  that  day.  There 
•was  firing  there,  which  I  endeavoured  to  avoid.  I  made  the 
bed  of  my  way  down  the  ftreet  in  front  of  the  New  Inn,  in 
order  to  get  home.  I  had  no  particular  interruption  when  I 
was  going  to  the  inn,  except  only  the  crowd  upon  the  ftreet. 
I  was  afterwards,  however,  interrupted,  and  when  I  had  got 
down  to  the  Lodge-walk,  I  turned  down  to  the  town-clerk's 
chamber  door.  1  was  there  ftruck  by  a  ferjeant.  The  fol- 
diers  had  fired  before  this.  This  ferjeant  was  carrying  his 
fword  below  his  arm,  out  of  the  belt,  but  in  the  fcabbard. 
He  afked  me  no  queftions,  but  jufl  ftruck  me  with  his 
fword  in  that  ftate.  I  met  with  no  further  interruptions  from 
the  foldiers ;  but  when  we  had  hold  of  each  other,  a  private 
foldier  came  up  and  ftabbed  me  from  behind  with  his  bayo- 
neti 

At  this  ftage  of  Dickie's  examination,  Mr  Erskine  ob- 
je6led  to  the  relevancy  of  bringing  forward  a  witnefs  to  prove 
that  he  himfelf  was  ftabbed,  inftead  of  Rofs  being  murdered, 
feeing  that  this  is  only  a  trial  of  the  pannels  for  the  murder 
of  Rofs.  If  the  profecutor  is  to  adduce  as  witnefTes  every 
perfon  that  was  ftabbed  or  wounded  on  this  occafion,  it  is 
plain  that  every  fuch  perfon  muft  be  confidered  in  the  fame 

fituatioii 


(     69     ) 

n'tuation  as  if  he  had  been  a  relation  of,  or  one  of  the  parties 
that  fell.  I  objed,  therefore,  to  this  witnefs  being  thus 
qucftioned  concerning  his  being  wounded  by  one  of  the 
foldiers  while  he  was  in  the  hands  of  the  ferjeant. 

Mr  Clerk.  My  Lords,  If  this  be  a  well-founded  ob- 
je£lion,  the  evidence  which  we  are  now  leading  has  been  as 
yet  carried  on  to  very  little  purpofe  indeed.  It  is  the  main 
ground  of  the  profecution,  that,  in  confequence  of  the  inter- 
ference of  one  or  all  of  thefe  pannels,  a  very  great  riot  and 
diilurbance  was  occafioned  upon  the  ftreets  of  Aberdeen 
upon  the  laft  anniverfary  of  his  Majclly's  birth.  We  do  not 
mean  to  prove  or  identify  the  particular  bullet  which  occa- 
fioned the  death  of  Rofs,  and  has  ultimately  led  to  this  pro- 
fecution, but  we  mean  to  prove  that  the  pannels  were  all  art 
and  part  in  being  the  caufe  of  that  perfon's  death.  I  hold, 
therefore,  my  Lords,  that  the  method  we  are  taking  to  provd 
this  is  juft  and  realonable. 

Mr  Erskine.  My  Lords,  all  the  witnefles  who  have  been 
hitherto  examined,  are  intended  to  criminate  thofe  pannels 
with  the  death  of  Rofs,  and  it  is  now  attempted  to  be  proved, 
that  a  perfon  different  from  any  of  them  did  wound  or  Itab 
this  wittiefs.  But  if  the  profecutor  will  read  his  own  in- 
didment,  he  mull  admit  the  relevancy  of  this  objeiStion,  as 
he  has  only  condefcended  on  the  death  of  Rofs.  He  ftates 
in  that  indictment,  that  thefe  pannels  have  been  guilty  of 
murder,  in  fo  far  as  they  were  the  caufe  of  that  firing  by 
which  Rofs's  death  was  occafioned.  Can  your  Lordftiips, 
then,  allow  this  qucftion  to  be  put  to  the  witnefs,  feeing  that 
all  the  profecutor  is  entitled  to  prove  on  the  indictment 
muft  be,  whether  it  was  one  or  other  of  the  pannels  that 
murdered  Rofs,  or  was  the  occafion  of  his  death  ?  and  nor, 
who  dabbed  or  wounded  this  witnefs  ?  By  the  fame  rule, 
we  ought  to  have  the  death  of  Gibb,  and  all  the  others  that 
fuffered  on  that  unfortunate  occafion,  proved. 

Mr  Clerk.  My  Lords,  it  has  been  rather  difficult  to 
liften  patiently  to  what  has  been  juft  now  ftated.  What  we 
wifh  to  make  out  is,  that  Rofs  was  wrongfully  killed  or  mur- 
dered •,  for  nothing  lias  hiiherto  appeared  before  the  Court, 
to  (liow  that  he  was  lawfully  killed  or  ihot.  It  may  be  a. 
queftion,  whether  any  of  the  ferjeants  or  arly  of  the  officers 
are  implicated  in  this  murder  j  but  certain  I  am,  that  fome 
perfon  was  in  the  wrong.  I  wifh,  therefore,  to  difcover  that 
perfon  ;  and  would  it  not  be  material  to  know  that  one  of 
the  witnefles  a|  the  foot  of  your  Lordfiiips  tabic  was  a  pcr- 
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foil  who  was  alio  violently  attacked  by  one  of  tliefe  ferjeants 
now  at  the  Bar. 

Lord  Craig.  I  am  perfedly  clear  that  Mr  Clerk's  ar- 
guments are  well  founded  ;  for  although  it  is  not  direct  evi- 
dence of  the  charge  brought  againil  any  of  thefe  pannels, 
that  this  witnefs  was  wounded  during  the  affray  by  one  of 
the  foldiers,  it  is  furely  a  circumftance  of  this  kind  which 
may  be  confidered  as  proof  of  violence  on  the  part  of  the 
prifoners  ;  and  It  may  even  be  a  circumftance  with  regard 
to  facls,  fiiowing  the  general  nature  of  the  tranfaclions  of 
that  day. 

(Here  the  witnefs  was  brought  back). 

You  mentioned  a  circumftance  relative  to  a  ferjeant  ha- 
ving taken  hold  of  you,  and  even  of  having  ftruck  you  ; 
would  you  know  that  ferjeant  again  ?  Look  round  at  the  Bar 
and  fee  if  you  could  point  him  out. 

(Here  the  witnefs  looked  round  and  pointed  out  Serjeant 
Sutherland,  adding,  however,  that  the  alteration  of  drcfs 
made  him  fomewhat  doubtful). 

What  part  of  the  ftreet  was  it,  that  you  received  that 
wound  ? 

It  was  oppofite  to  the  town-clerk's  chamber  door,  which 
is  in  the  fame  building  with  the  town-hall. 

Did  you  hear  any  words  made  ufc  of  on  that  occafion  ? 

He  faid  nothing  in  particular  to  me ;  he  was  damning  and 
curfing  away  at  a  great  rate,  and  I  even  could  not  underiland 
what  he  faid  to  the  men  who  were  around  him,  as  they  fpoke 
in  a  dialedl  with  which  I  was  perfectly  unacquainted  ;  I 
think  Gaelic.  This  was  about  eight  o'clock,  and  was  after 
the  firing  had  commenced,  and  there  was  even  firing  alter 
it. 

24.  GEORGE  MACDONALt),  late  Lieutenant  and 
Surgeon  of  the  Rofs  and  Cromarty  Rangers. 

AVns  you  in  the  town-houfc  of  Aberdeen  upon  the  4th  of 
June  laii  ? 

I  was  there  on  the  evening  of  that  day,  and  left  it  at  the 
fame  time  with  Colonel  Mackenzie.  He  appeared  to  be  the 
worfe  of  liquor,  having  drunk  rather  freely.  On  that  ac- 
count I  remained,  in  order  to  fee  Inm  home,  after  the  other 
oflicers  had  gone  away.  Mr  Brown  was  fober,  as  I  thought, 
and  I  requeUcd  him  to  ftay  with  me  ;  we  met  Captain  Mac- 
donogh  at  the  top  of  the  ftair,  and  in  my  prefence,  the  gen- 
tlemen to  whom  he   was   directing   Ins  difcourfe   fent   two 
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town-ferjeants  to  go  along  with  him,  as  lie  faid  he  could  not 
crofs  the  ilreet  with  any  degree  of  hifety.  We  proceeded 
down  (lairs,  and  palled  unnioleilcd  till  we  came  to  the  middle 
of  the  ftreet.  There  were  a  number  of  people  who  furround- 
ed  us  ;  one  in  particular  came  out  from  the  mob  and  raifed 
his  hand,  addrefling  himfelf  to  Colonel  Mackenzie,  faying 
that  he  was  fo  and  fo,  and  would  do  fo  and  fo,  feemed  very- 
violent,  and  ufed  manyharfli  exprefhons.  This  man  had  on 
a  blue  jacket. 

Was  any  other  violence  offered  before  this  man  came  out 
from  the  crowd  ? 

I  do  not  recollect  of  any. 

Did  any  perfon  ftrike  Colonel  Mackenzie  ? 

I  do  not  remember  of  any  perfon  Itriking  him  at  that  time, 
and  did  not  fee  him  (truck  at  all,  having  (Separated  from  him 
after  we  had  proceeded  a  little  farther.  On  this  man  ap- 
pearing fo  violent  and  infolent,  and  the  tovvn-ofEcer  having 
been  fent  with  us,  I  being  fober  at  the  time,  turned  about  to 
the  town-o(hcer,  and  begged  him  to  do  his  duty.  On  this  he 
took  hold  of  the  man  and  condu6led  him  to  the  guard- 
room. 

(Here  one  of  the  Jurymen  was  taken  ill.) 

Lord  Craig  remarked,  that  it  was  near  2  o'clock  In  the 
morning,  and  as  it  was  obvious  that  this  trial  could  not  be 
concluded  for  many  hours,  he  fuggefted  the  propriety  of  an 
adjournment,  if  done  with  the  confent  of  the  parties. 

Mr  Erskine,  on  the  part  of  the  pannels,  expre(red  his 
readinefs  to  confent  to  this  propofal ;  adding,  that  he  confi- 
dered  it  to  be  his  duty  to  comply  with  w^hatever  the  Court 
might  think  proper. 

Mr  Clepk,  on  the  part  of  the  profecutor,  agreed  with 
Mr  Erlkine. 

Lord  Dnnsinnan.  Seeing  that  the  matter  of  adjourn* 
ment  is  thus  left  in  the  hands  of  the  Court,  I  have  only  to 
remark,  that  1  am  indifferent  whether  we  adjourn  or  not,  as 
if  it  be  thought  improper  to  adjourn,  I  am  perfedly  able  to 
continue  till  the  trial  be  concluded. 

Lord  Craig.  My  J^ords,  1  am  equally  willing  to  hear  the 
caufe  out,  but  I  think  the  counfel  have  more  to  do  than  I 
have  ;  and  there  is  another  matter  that  (hould  be  confidcred, 
which  is,  the  convenience  of  the  Jury.  There  is  no  doubt, 
that  the  Jury  muff  be  kept  together,  and  they  muft  be  accom- 
modated in  fome  way  or  other.  In  the  late  ftate-trials,  I  am 
informed,  the  Jury  were  fent  to  a  hotel  or  tavern.     It  will 
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be  found  from  the  records  of  this  Court,  that  in  Provdft 
Stewart's  cafe*  the  Jury  were  allowed  to  feparate  after  they 
had  fat  for  forty-eight  hours ;  but  their  attendance,  after 
expiry  of  the  adjournment,  was  enforced  under  the  penalty 
of  no  lefs  than  L.  500  each. 

(Here  the  cafe  of  Provofl  Stewart  was  read  by  the  clerk, 
fo  far  as  relative  to  this  circumftance.) 

The  Court,  after  reafoning  on  this  precedent,  agreed  to 
adjourn,  and  to  allow  the  Jury  to  go  home,  under  tne  fame 
penalty  as  in  the  cafe  of  Stewart.  With  regard  to  the  pan- 
nels,  it  was  agreed,  after  fome  converfation  betwixt  the 
Judges  and  the  counfel,  that  the  two  officers,  who  were  for- 
merly at  large  on  bail,  fliould  be  delivered  over  during  the 
adjournment  to  the  cuftody  of  a  macer,  and  that  the  two 
ferjeants  fhould  return  to  jail.  And  it  was  farther  agreed, 
that  while  the  clerk  of  court  was  making  out  the  minute  re- 
fpe61:ing  the  adjournment,  the  examination  of  this  witnels 
fhould  proceed. 

(The  examination  accordingly  went  on.) 

Did  you  leave  Colonel  Mackenzie  on  the  flreets  of  Aber- 
deen ? 

I  did  fo,  but  not  till  he  was  in  company  with  fome  other 
ofliccrs.  I  obferved  a  number  of  foldiers  fcattered  through 
the  flreets,  and  among  the  inhabitants,  and  I  went  down  on 
purpofe  to  dtfire  them  to  go  to  the  barracks.  On  looking  to 
the  lower  part  of  the  ftrcet,  towards  the  barracks,  I  obfer- 
ved a  regular  party  of  men  return  armed,  along  with  Cap- 
tain JNIacdoncgh.  I  think  they  might  ccnfift  of  forty  men, 
but  I  cannot  be  fure  •,  but  after  they  had  been  drawn  up  in 
regular  line,  they  were  joined  by  men  irregularly,  every  man 
joining  as  he  came  down. 

Was  you  furprifed  at  the  appearance  of  this  party  of  fol- 
diers, on  feeing  them  come  down  in  this  irregular  man- 
ner ? 

I  went  up  to  Captain  Macdonogh,  and  addrcfled  myfelf 
to  him.  I  requcfted  that  he  would  proceed  no  farther,  until 
I  went  to  Colonel  Mackenzie  and  receive  his  orders.  The 
road  leading  from  this  part  of  the  ffreet  where  the  men 
were  drawn  up,  is  very  narrow  towards  the  barracks  ;  and 
this  narrow  lane  v  as  completely  blocked  up.  Captain  ^lac- 
donogh  agreed  to  this.  On  feeing  fo  many  men  running 
down,  I  requcfled  one  or  two  privates  to  remain  and  allow 
no  man  to  pafs  till  I  lliould  knew  what  Colonel  Mackenzie's 
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infl:ru£lions  were.  I  even  placed  them  as  fentinels  for  this 
purpofe.  I  afterwards  proceeded  to  Colonel  Mackenzie, 
whom  I  met  in  the  barrack-yard.  I  aiked  what  his  orders 
were,  and  told  him  that  the  men  were  going  down  to  the 
town,  and  he  faid  that  it  was  his  pofitive  orders  that  the  mea 
fhould  all  immediately  return  to  the  barracks.  I  came  down 
and  communicated  thefe  orders  to  Captain  Macdonogh,  but 
found  that  the  fentinels  whom  I  had  placed  there  were  re- 
moved, and  that  the  foldiers  had  broke  through  their  ranks, 
upon  the  report  that  their  officers  were  like  to  be  murdered 
by  the  populace. 

Did  they  aflign  fufficient  reafon  for  their  having  left  their 
fituation  ? 

I  do  not  recolle£l.  I  was  in  coloured  cloaths,  and  I  do 
not  know  if  they  were  obliged  to  confider  me  as  an  officer  at 
the  time.  I  immediately  addrefled  Captain  Macdonogh,  and 
communicated  Colonel  Mackenzie's  orders.  Captain  Mac- 
donogh feemed  inclined  to  obey.  He  wheeled  the  men  round 
to  the  right ;  and  if  I  recolle£b  well,  there  was  a  line  drawn 
up  upon  the  ftreet  when  I  came  down,  and  Captain  Mac- 
donogh, with  other  officers,  ftood  in  front  of  that  line. 

Did  you  of  yourfeif  fee  any  outrage  againft  the  offi- 
cers ? 

There  was  a  man  taken  into  cuftody  :  After  that  we  pro- 
ceeded towards  the  jail,  and  then  towards  the  guard-houfe  5 
and  on  our  approaching  that  place,  all  who  were  with  Colonel 
Mackenzie  in  particular,  were  furrounded  by  the  mob.  Co- 
lonel Mackenzie  was  completely  furrounded,  and  at  this  par- 
ticular period  ftones  flew  from  every  direction  round  him, 
and  particularly  from  the  lower  part  of  the  flreet,  where  the 
mob  was  mollly  collected.  I  endeavoured  to  keep  fight  of 
him  as  long  as  poffible  while  the  flones  were  throwing.  He 
difappeared,  and  at  that  very  inftant  I  heard  as  it  were  the 
noiie  of  a  Itone  ilriking  a  hat,  and  I  afterwards  underitood 
tliat  it  was  Colonel  Mackenzie's  hat;  for  on  examining  it 
next  day,  it  was  very  unequal  upon  the  crown,  and  very 
much  funk.  1  had  loll  fight  of  him  for  fome  time  now,  but 
the  next  fight  I  got  of  him  was  in  the  attitude  of  half  rifing 
from  the  ground,  with  his  fword  drawing  or  drawn  from 
the  fcabbard,  but  which  of  thefe  1  cannot  be  pofitive.  Im- 
mediately the  mob  retired  a  little,  I  think  about  a  yard  and  a 
half,  or  two  yards.  I  now  had  room  to  go  up  to  Colonel 
Mackenzie,  and  fpoke  to  him,  and  with  my  affiftance  he 
immediately  returned  his  fword,  which  was  then  drawn,  in- 
to 
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to  the  fcabbard.  I  cannot  recollect  particularly  of  any  othet 
ill  ufage  upon  this  evening,  but  I  know  that  he  had  received 
a  great  deal  u'hich  I  was  not  a  witnefs  to. 

Did  you  obferve  that  Captain  Macdonogh  was  much  in 
liquor  that  night  ? 

I  obferved  that  he  was  fo,  but  not  fo  ill  as  Colonel  Mac- 
kenzie. I  think  I  mylelf  was  fober  at  the  time,  having 
drunk  only  my  common  allowance.  Enfign  Lanigan  was 
very  far  from  being  fober. 

Crojs  examined. 

You  have  mentioned  that  Colonel  Mackenzie  was  pretty 
mucli  intoxicated,  you  can  inform  the  Court  whether  or  not 
you  underfland  he  was  of  a  fober  habit. 

Colonel  Mackenzie  was  in  general  a  very  fober  man,  and 
ufually  kept  the  mefs  very  fober ;  the  ufual  allowance  being  a 
pint  of  wine.  I  alfo  reckon  Captain  Macdonogh  a  very  fober 
man. 

I  had  fome  converfation  with  Lieutenant-Colonel  Mac- 
kenzie previous  to  and  indeed  about  going  to  the  entertain- 
ment. He  remarked,  that  he  was  relucLlant  in  going,  but 
from  his  being  commanding  officer,  it  would  not  look  well 
if  he  did  not  go. 

Had  you  occafion  to  remark  whether  Lieutenant- Colonel 
Mackenzie  was  much  preiTed  to  drink  ? 

I  think  he  was  much  prefTed  to  do  fo  by  the  Provoft,  who 
fat  very  near  him,  there  being  a  great  many  bumper-toafts. 
Indeed  it  was  hard  drinking  in  general. 

Was  there  any  advice  given  in  your  hearing  to  Colonel 
Mackenzie  to  go  to  the  left  fide  of  the  ftreet,  in  order  to 
avoid  the  crowd  ? 

I  do  not  recolle£l:,  but  I  do  know  that  Colonel  Mackenzie 
did  take  the  left  fide  of  the  ftreet ;  and  indeed  we  took  it  as 
being  the  mod  proper. 

Did  you  obferve  any  marks  of  blood  upon  his  face  ? 

I  recoIle61:  there  was  a  good  deal  •,  but  I  am  not  certain 
whether  this  was  at  the  time  of  his  rifing  up  ;  but  I  after- 
wards remarked  it.  His  face  was  disfigured  when  I  went  to 
the  barracks  ;  but  I  remarked  it  more  particularly  afterwards, 
when  his  face  began  to  inflame. 

Did  you  find  the  guiird  in  order  or  out  of  order  when  you 
went  towards  the  guard-houfe  ? 

If  I  recollc(^l:  well,  the  guard  were  fcattered,  and  one  of 
the  men  was  wounded. 

Do 
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J)o  you  rcmemocr  who  was  the  corporal  of  the  guard  ? 

It  was  Corporal  Gilchrift  ;  and  I  think  he  was  wounded, 
and  that  there  was  fome  blood  upon  his  {i\cc  -,  but  as  to  this 
I  may  perhaps  be  wrong. 

Do  you  recolle£l  one  of  the  name  of  Ritchie  beinrr  woun- 
dcd? 

I  do  fo.  He  was  feverely  wounded.  I  only  obferved, 
however,  that  he  was  fo  ;  but  I  do  noL  know  when  it  hap- 
pened. 

You  fald  that  the  men  were  difperfcd  and  fcattered  about, 
did  it  appear  to  you  tliat  a  reinforcement  to  the  guard  was 
neceilary  ? 

It  certainly  did  appear  to  me  to  be  necelTary. 

Do  you  know  that  any  one  of  the  foldiers  was  wounded 
with  a  ilug-fhot  ^ 

I  believe  it  was  the  cafe,  that  a  grenadier  was  wounded 
in  the  back  of  the  head,  which  not  only  I,  but  Mr  Joha 
Bell  of  this  place,  believed  to  be  occafioned  by  a  flug-fliot. 

Did  you  know  that  Captain  Macdonogh  was  hurt  ? 

I  know  that  he  was  feverely  hurt.  I  met  his  fervant,  who 
requefted  me  to  come  and  fee  his  maflcr.  I  accordingly 
went,  but  with  much  difficulty  indeed,  when  one  of  the 
inhabitants  attacked  me.  He  had  a  very  large  ftone  in  his 
hand  •,  and  when  his  arm  w^as  lifted  up,  I  called  upon  one 
of  his  companions,  and  told  him  I  had  done  no  harm,  and 
begged  him  to  let  me  alone.  From  the  irritated  flate  in 
which  this  man  appeared  to  be  at  the  time,  it  was  almod 
impollible  for  me  to  go  to  Macdonogh's  lodgings.  I  belie- 
ved that  this  man  palTcd  under  a  feigned  name  :  I  think  it 
was  Willoughby.  I  took  hold  of  the  arm  of  the  perfon  to 
whom  I  fpoke,  and  he  interfered  in  my  behalf,  and  I  went 
along  with  him.  I  proceeded  to  Captain  Macdonogh's  lod- 
gings, but  I  did  not  meet  with  him  v. hen  I  got  there,  as  he 
had  not  been  able  to  make  his  way  home.  I  met  Captain 
Macdonogh's  fervant  upon  the  plainftones,  and  it  was  he 
that  told  me  that  his  mafter  was  hurt.  I  went  through  a 
lane  leading  to  Queen's  Street. 

Was  it  poflible  for  Macdonogh,  when  he  left  the  town- 
houfe,  to  get  to  the  guard- houfe  without  going  up  Caflle 
Street  ? 

I  do  not  think  he  could  ;  but  I  was  not  then  fo  well  ac- 
quainted with  Aberdeen. 

Did  Captain  Macdonogh  appear  to  be  hurt  ? 
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I  faw  Captain  Macdonogh  next  day,  and  he  appeared  t6 
have  been  wounded,  and  his  eye  very  much  fwelled. 

Do  you  know  that  the  Staff-furgeon  of  the  dillrict  attended 
any  of  the  men  ?  He  has  been  cited  this  day  as  a  witnefs, 
but  is  at  preient  out  of  the  kingdom. 

The  Staff-furgeon  was  fo  blocked  up  in  the  guard-houfe, 
that  he  could  not  get  out.  He  told  me  that  he  had  dreffed 
one  of  tlie  men  ;  and  I  faw  that  man  afterwards.  I  think 
there  were  more  men  wounded  that  night. 

Examined  Jhr  the  Profecuior, 
Did  you  drefs  any  of  thofe  men  that  were  wounded  ? 
I  was  called  upon  next  morning,  as  furgeon  of  the  regi- 
ment, to  vifit  all  the  men  who  were  wounded.  One  was 
wounded  in  the  forehead ;  another  one  was  wounded  in  the 
back  of  the  hand,  and  this  wound  appeared  to  have  been 
given  with  a  fharp-pointed  inflrument.  This  the  men  not 
only  told  me,  but  I  myfelf  thought  fo.  I  cannot  be  pofitive 
with  regard  to  the  particular  number  that  were  wounded. 
Some  of  them  were  flight  wounds.  There  were,  I  think, 
about  feven  wounded,  and  thefe  I  had  occafion  to  drefs.  1 
was  wounded  myfelf  feverely  in  one  of  the  legs.  This  was 
foon  after  1  went  into  the  ftreet ;  and  I  faw  the  particular 
man  who  threw  the  ftone. 

(The  examination  of  the  witnefs  being  concluded,  the  in- 
terlocutor with  regard  to  the  adjournment  was  read.) 


INTERLOCUTOR. 

The  Lords  CommifTioners  of  Judiciary,  in  refpe£l  of  the 
confent  both  of  the  pannels  and  their  counfel,  and  of  the 
counfel  for  the  profecutor,  and  having  fully  deliberated  there- 
on, and  having  alfo  duly  confidered  the  neceility  of  the  cafe, 
continue  the  diet  againll  the  pannels,  and  whole  other  diets  of 
Court,  till  eleven  o'clock  of  this  day  •,  and  ordain  the  pan- 
nels Andrew  Mackay  and  Alexander  Sutherland  lo  be  carried 
back  to  the  tolbooth  of  Ldinburgh,  and  the  pannels  George 
Mackenzie  and  Felix  Bryan  Macdonogh  to  be  detained  in 
the  cultody  of  a  macer  of  Court.  Farther,  ordain  the  wit- 
iiefles,  as  well  thofe  for  the  profecutor  as  thole  in  exculpa- 
tion, then  to  attend,  each  under  the  pains  of  law  ;  as  alfo 
the  whole  fifteen  AlFizcrs  then  all  to  attend,  each  of  them, 
under  the  penalty  of  L.  50c  Sterling  :  And  the  laid  Aflizers, 
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in  token  of  ilielr  ncquiefcence,  hereby  become  bound  and 
enabled,  for  themfelves,  their  heirs,  and  fuccefTors,  that  they 
fhall  appear  and  give  attendance  at  the  faid  hour,  in  this 
phice,  each  under  the  forefaid  penalty  of  L.  500  Sterling. 

This  interlocutor  was  figned  by  Lord  Craig,  and  the  whole 
fifteen  Alhzcrs. 

Saturday,    it  o'clock,   %th  January  1803. 

25.  WILLIAM  DOUGLAS,  late  Corporal  of  the  Rofs 
and  Cromarty  Rangers. 

Did  you  belong  to  the  Rofs  and  Cromarty  Rangers  on  the 
4th  of  June  laft  ?  and  was  you  in  Aberdeen  on  that  day  ? 

I  belonged  to  the  Rofs  and  Cromarty  Rangers,  and  was 
in  that  town  on  that  particular  day.  I  know  that  the  whole 
regiment  fired  2ifeu  de  joye  on  that  occafion.  The  men  had 
three  rounds  of  cartridge,  and  fired  them  that  day. 

Did  you  deliver  any  orders  to  the  drum-major  ? 

I  defired  him  to  beat  to  arms,  by  Jjieutenant-Colonel  Mac- 
kenzie's orders  \  and  he  was  juft  beginning  to  beat  the  tattoo, 
when  he  aiked  me  by  whofe  orders,  and  I  told  him,  it  was 
by  Lieutenant-Colonel  Mackenzie's.  Ldelivered  thefe  orders 
immediately  upon  receiving  them.  I  got  them  when  I  was  a 
little  to  the  eaftw^rd  of  the  guard-houfe.  His  words  were, 
to  go  and  order  the  drums  to  beat  to  arms*  Captain  Macdo- 
nogh  was  prefenc,  and  he  repeated  the  words  after  Lieute- 
nant-Colonel Mackenzie. 

Did  the  regiment  turn  out  in  confequence  of  this  beating 
to  arms  ? 

Yes  they  did,  and  they  formed  acrofs  Caflle  Street,  and 
not  in  the  barrack-yard.  I  went  to  Caftle  Street  myfelf. 
When  there,  I  heard  an  order  given  to  prime  and  load  j  the 
words  of  command  were,  *'  IVtth  ball-cartridge  prime  and 
<*  load.^^  'I his  order  was  given  by  Captain  Macdonogh.  I 
was  in  the  company  to  which  I  belonged,  and  Captain  Mac- 
donogh had  the  command  of  that  company. 

Was  that  order  obeyed  ? 

The  men  went  through  the  motions,  but  whether  they  did 
actually  load  with  ball-cartridge  or  not,  I  cannot  tell.  The 
regiment  was  foon  after  removed,  by  Captain  Macdonogh  ha- 
ving given  orders  to  march  to  the  barracks.  This  they  did  ; 
but  foon  after  returned,  on  account  of  the  inhabitants  throw- 
ing Hones  at  them,  and  crying  after  them.  This  I  under- 
ilood  was  the  caufe  of  their  returning  back.     I  was  at  that 

time 
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time  fituated  upon  the  right,  ahnoft  at  the  barrack-gate.  I 
faw  flones  thrown,  but  none  of  them  touched  me ;  nor  did 
I  fee  any  of  them  flrike  the  militrTy  while  I  was  there.  I 
faw  the  flones  diftinc^ly  flying  previous  to  the  military  return- 
ing, and  I  underftood  this  was  the  caufe  of  their  returning. 

Did  you  hear  the  mob  upon  tliis  occafion  make  ufe  of  any 
exprefhons,  fuch  as,  "  \j.\mn  you,  ye  highland  buggers?" 

No,  I  did  not  liear  any  fuch  words  at  that  time,  as  1  was 
a  far  way  from  them  nearer  to  the  barracks. 

Did  you  obferve  Captain  Macdonogh  at  the  time  the  fol- 
diers  turned  round  ? 

I  obferved  Inm  when  he  gnvs  the  command  to  return  to  the 
barracks.  I  did  not  fee  him  afterwards,  and  had  therefore  no 
opportunity  of  feeing  what  he  was  doing.  There  was  one 
company  before  me,  and  another  behind  me,  fo  that  he  was 
completely  excluded  from  my  fight  j  and  indeed  I  did  not  fee 
any  ftones  ftrike  any  pcrfon.  I  did  not  belong  to  the  guard 
that  day,  but  I  was  dreiTed  in  my  regim.entals.  I  had  juO: 
]ch  my  lodgings  when  I  received  the  orders.  I  was  working 
that  day  till  fix  o'clock  in  one  of  the  bailies  (hops,  whofe 
name  I  do  not  recolJecl:.  I  threw  oiF  my  regimentals  after 
the  feu  de  joye,  on  account  of  my  work,  but  afterwards  put 
them  on  again.  I  went  eafl  Caftle  Street  for  that  purpofe, 
but  I  foon  returned.  There  was  a  report  circulating,  th:>t  the 
inhabitants  were  abufmg  our  oilicers  in  the  town.  I  know 
that  the  ball-  cartridges  were  taken  out  the  day  before  by  the 
orders  of  Lieutenant-Colonel  Mackenzie,  in  order  that  they 
might  not  have  fuch  cartridges  during  the  feu  dc  joy. 

Crofs  examined. 

Whether  do  you  mean  to  fay,  that  the  m.en  were  prevent- 
ed from  having  ball-cartridges  in  their  pofTelFion,  in  order  to 
fire  the  feu  de  jzy^  or  in  order  to  prevent  t:hem  from  killing 
people  upon  the  itreet  '^. 

They  were  only  taken  from  thofe  who  were  to  fire  x\\z  feu 
de  joyfy  which  number  confilted  of  the  whole  regiment  ex- 
cept thofe  men  who  were  actually  upon  guard. 

As  you  have  mentioned  that  the  ball-cartridges  were  or- 
dered to  be  removed  from  the  foldiers,  inform  us  where  thefe 
cartridges  were  put  ? 

They  were  left  in  the  barracks  in  the  cuftody  of  the  men, 
there  being  no  order  to  put  them  in  any  parlicul?.r  place. 

26,  DO- 
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26.  DONALD  MACKENZIE,  late  drum-major  of  the 
Rangers. 

Was  you  drum.-major  of  the  Rofs  and  Cromarty  Rangers 
upon  the  4th  of  June  lad  ?  and  was  you  in  the  town  of  Aber- 
deen that  day  ? 

1  did  belong  to  that  corps,  and  was  in  that  town  that  even- 
ing, on  which  occaGon  I  received  orders  from  Corporal  Dou- 
glas, by  the  authority  of  Lieutenant-Colonel  George  Mac- 
kenzie, to  beat  to  arms ;  and  I  was  told  that  it  was  his  ex- 
prcfs  orders  fo  to  do,  and  I  did  fo  accordingly. 

27.  ALEXANDER  MILNE,  writer  in  Aberdeen. 

I  was  in  the  town  of  Aberdeen  on  the  4th  of  June  lad, 
and  was  in  Caftle  Street,  where  I  faw  the  Rofs  and  Cromarty 
Rangers  drawn  up,  with  Captain  Macdonogh  at  their  head. 
His  words  were,  to  prime  and  load  with  ball-cartridge,  and 
fire  ;  but  they  did  not  fire  at  that  time.  All  thefe  orders 
were  given  at  once.  I  faw  a  few  flones  thrown  at  Captain 
Macdonogh  when  he  came  down  from  the  barracks.  I  faw 
no  ftones  thrown  at  him  when  he  was  in  front  of  the  men, 
previous  to  his  giving  orders  to  prime  and  load. 

28.  ALEXANDER  ROBERTSON,  Merchant  in  Aber- 
deen. 

I  was  in  the  coffee-room  of  the  New  Inn  in  Aberdeen  on 
the  evening  of  the  4th  of  June  laft,  and  I  think  it  was  about 
8  o'clock  when  I  went  there. 

Recite  to  the  Court  what  you  obferved  from  that  place  on 
that  occafion. 

While  I  was  in  the  cofFee-rocm  there  were  not  many  people 
upon  the  flreet,  and  1  even  think  there  were  leTs  than  ufual 
in  Caflle  Street  on  fimilar  occafions.  I  faw  no  diflerence  at  all 
with  refpe6l  to  their  employment ;  I  think  they  were  amufmg 
themfelves  in  the  ordinary  way.  I  faw  Captain  Macdonogh 
feemingly  intoxicated,  but  in  good  humour,  coming  from 
the  town-houfe.  and  going  towards  the  guard-houfe.  There 
were  things  thrown  about.  I  faw  him  addrefling  the  crowd, 
but  did  not  fee  him  draw  his  fword  at  that  time.  I  faw 
him  however  return  back  from  the  guard-houfe  with  his 
fword  drawn,  and  the  guard  were  forming.  I  went  up 
Hairs  to  a  higher  window  in  the  cofFet-room,  in  order  to 
have  a  better  view.  When  there,  I  faw  Lanigan  going  about 
flourifhing  his  drawn  fword  in  the  air.  I  afterwards  per- 
ceived 
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ccived  Captain  Macdonogh  acling  In  the  fame  manner.     H^ 
did  not  feem  at  firft   in   bad  humour,  but   he  afterwards,   f 
thought,  became  fo.     I  faw  him  take  off  his  hat,  and  fpealc 
a  great  deal,  but  I  did  not  hear  what  it   was.     He   feemed 
to  be  in  a  paffion,   but  he,  I  thought,  after  that,   feemed  in 
good  humour,  and  harangued  the  mob.     He  loll  his  fword 
about  that    time  amonglt   the   populace.     I  faw  him  bring 
two  or  three  companies  of  the  men  from   the  barracks,  and 
form  them  up  in  a  line  acrofs  Caftle  Street.     The  remainder 
of  the  men  came  running  down  in  diforder.     I  did  not  ob- 
ferve  any  ftones  thrown  at  this  time  ;  for  indeed  my  atten- 
tion was  particularly  attrafted  by  the  foldiers.     When  Cap- 
tain Macdonogh  was  talking,  the  foldiers  were  priming  and 
loading.     I  was  at  this  time  not  above  thirty  yards  from  the 
line,  being  ftill  in  the  room  above  the  coffee-room,  which  is 
at  the  eaft  end  of  the  inn.     When  the  regiment  had  primed 
and  loaded,  fome  gentlemen  talked  to  the  officers,  and  they 
were  perfuaded  to  march  off  the  men.     The  regiment  had 
accordingly  proceeded   a   good    way   towards  the  barracks, 
•when  they  returned   in    an   irregular  manner.     I  only  heard 
an  huzza,  and  could  attribute  no  other  caufe  for  their  fo  re- 
turning.    I  do  not  think  that  I  faw  any  flones  thrown  at  this 
time.     (The  witnefs  being  further  prelTed  with  regard  to  this 
particular,  he  added),  I  fay   upon  my  oath,  that  I  did   not 
fee  any  flones  thrown  on  this  occafion.     I  have  lived  thirty 
years  in  the  town  of  Aberdeen,  and  know   pretty  well   the 
relative  fituation  of  the  flreets.     Queen   Street  lies  to  the 
north-wed  of  Callle  Street,  and  the  barracks   lie  fouth-eaft 
from  that  flreet.     There  is  a  way  from    the   town-houfc   to 
Queen  Street  without   going  through  Callle   Street  at   all. 
(Here   it   was  obferved   that   the   plan  lying  upon   the  tabic 
pointed  out  all  this,  and  that  it  was  quite  unnecefTary  to  take 
up  the  time  of  the  Court  with  fuch  queflions. 

Crcfs  examined. 

Do  you  recolle£^  having  feen  Captain  Macdonogh  crofs 
from  the  guard-houfe  towards  the  tolbooth  {lairs  ? 

I  did  obferve  him,  and  there  was  a  fentry  on  each  fide 
of  him.  In  that  manner  he  walked  quietly  through  the 
mob. 

When  you  was  in  the  upper  room,  did  you  look  out  ? 

Yes,  I  did. 

29.  AN- 
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29.  ANDREW  BONNAR,  Sailor  in  Aberdeen. 

I  was  in  the  town  of  Aberdeen  on  the  4th  of  June  laft, 
and  on  the  evening  of  that  day  I  was  in  Caltle  Street.  I 
faw  no  (tones  thrown  before  the  guard  were  turned  out,  as 
I  was  tlien  in  the  Callle-liill;  but  after  that,  1  believe  there 
were  feveral  thrown  on  both  parts.  I  heard  orders  given 
to  prime  and  load,  and  faw  {tv^n  or  eight  of  the  men  fire, 
I  was  alfo  witnefs  to  a  reinforcement  coming  down,  and  for- 
ming acrofs  Cadle  Street.  I  do  not  know  the  ollicer  who 
commanded  on  this  occafion.  The  words  uttered  on  this 
occafion  by  that  officer,  were,  *^  Prime  and  loady^  but  nothing 
more  that  I  could  fpeak  about.  I  left  that  place  immediately 
on  my  feeing  people  killed,  fo  that  I  heard  no  more. 

You  fay  that  you  faw  Itones  thrown  on  both  parts  *,  Pray 
what  did  you  mean  by  thefc  expreffions  ? 

The  reafon  of  my  faying  fo  was,  that  I  actually  faw  the 
foldiers  of  the  guard  heaving  at  the  mob,  and  the  mob  at 
the  foldiers. 

30.  ADAM  WATT,   Baker  In  Aberdeen. 

I  was  in  the  town  of  Aberdeen  on  the  4th  June  laft ; 
but  was  only  a  fliort  time  in  Caftle  Street,  and  when  there  1 
faw  the  guard  turn  out  under  arms.  I  faw  no  itones  thrown 
before  the  guard  turned  out.  I  am  certain  that  I  was  in 
a  Ctuation  to  have  feen  them,  if  any  had  actually  been 
thrown.  I  was  at  that  time  in  my  own  houfe,  in  the  neigh- 
bourhood of  the  guard- houfe,  looking  over  the  window  to- 
wards that  quarter.  Notwithftanding  my  fituation,  itones 
might  really  have  been  thrown  without  my  feeing  them  ; 
for  my  attention  might  have  been  otherwife  directed  ;  for  I 
was  looking  round  me  in  every  direction,  in  order  to  fee 
what  was  going  on.  My  houfe  is  fituaicd  on  the  fame  fide 
with  the  guard- houfe,  towards  the  welt,  nearer  to  the  plain- 
ftones.  I  was  at  the  height  of  one  itory  up.  I  cannot  be 
particular  with  regard  to  the  length  of  time  I  might  be 
looking  out  previous  to  the  guard  coming  forth.  I  dare  fay, 
however,  it  might  be  more  than  a  quarter  of  an  hour,  to 
the  belt  of  my  recollection.  I  did  not  fee  the  guard  attack- 
ed immediately  on  their  turning  out  *,  for  on  feeing  them,  I 
went  out  to  fpeak  to  Enfign  Lanigan,  in  order  to  perfuade 
him  to  take  them  back.  I  did  this,  becaufe  I  thought  their 
being  there  on  fuch  an  occafion  only  tended  to  provoke  the 
boys  upon  the  ftreets,  and  might  give  rife  to  infults.  I  be- 
lieve this  requefb  was  complied  with ;  but  the  guard  aftet- 
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wards  turned  out  a  fecond  time,  though  I  never  underftood 
the  reafon  of  their  (o  doing.  I  faw  a  confidernble  number  of 
ftones  thrown  about  the  time  of  their  fecond  coming  out. 

Did  you  fee  them  charge  the  people  at  this  time  ? 

I  do  not  thirk  that  at  this  moment  they  did  fo.  There 
was  one  ptrfon  came  out  in  front,  in  order  to  make  the  crowd 
remove  from  them  ;  and  I  faw  them  foon  after  this  fire  up- 
on the  people.  They  were  then  fituated  betwixt  a  tempo- 
rary railing  or  fhed  for  m.afons,  and  the  market-crofs. 

Crofs  ex  ami  f led. 

Will  you  be  fo  good  as  mention  whether  or  not  you  faw 
Captain  Macdonogh  during  the  courfe  of  that  evening  f 

I  did  fee  him  in  Caftle  Street  that  evening,  and  he  was 
then  haranguing  the  crowed.  I  thought  very  much  of  his 
condudl  on  that  occafion,  as  I  faw  him  fometimes  with  his 
hat  off,  and  ufing  conciliatory  nieafures  with  the  crowd.  I 
am  not  clear  where  he  might  be  at  the  time  of  the  firing. 
There  was  no  firing  at  the  time  I  faw  him  thus  conciliating 
the  people.  1  judged  from  his  geflures,  and  thought  that 
he  was  really  ufing  his  belt  endeavours  in  order  to  quiet  the 
buftle  •,  and  it  was  furely  very  commendable  in  him  to  do 
fo.  It  llruck  me  in  this  manner  at  the  time.  I  cannot  be 
certain  whether  or  not  1  faw  Captain  Macdonogh  after  the 
firing. 

"What  reafon  had  you  to  think  that  the  officer  upon  guard 
havmg  drawn  out  his  men,  was  likely  to  irritate  the  people  ? 

Becaufe  the  mob  was  likely  to  be  attracted  by  the  guard 
being  placed  in  that  fituation  ;  and  I  am  inclined  to  think 
that  any  thing  of  that  kind  would  have  been  apt  to  irritate 
them. 

31.  ALEXANDER  ANDERSON,  Blackfmith  in  Aber- 
deen. 

I  was  in  Caftle  Street  of  Aberdeen  on  the  4th  of  June  laft. 
I  faw  the  guard  turn  out.  1  obferved  fome  ftones  thrown 
by  the  crowd  at  the  men  who  were  on  guard,  when  they 
were  gomg  about,  that  is,  previous  to  their  being  colle£lcd 
in  a  body  ;  but  I  faw  no  ftones  thrown  at  the  guard-houfe 
before  the  guard  was  brought  forth.  I  obferved  the  guard 
fire ;  but  they  did  not  do  fo  till  a  number  of  additional  fol- 
diers  came  from  the  barracks.  I  was  very  near  them  at  the 
time,  and  (aw  them  running  with  their  fixed  bayonets  pre- 
vious to  the  others  joining  them. 

32.  Dr 
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:^2.  Dr  GEORGE  FRENCH,  Phyficlan  In  Aberdeen. 

Was  you  called  upon  to  look  at  the  body  of  a  pcrfon  of 
the  name  of  Rofs  on  the  evening  of  the  4ih  of  June  laO:  ? 

Yes,  I  was  called  upon  for  that  purpofe  ;  and  1  am  fa- 
tisfied  that  that  perfon  died  in  confequence  of  a  gun  fliot 
wound.  I  faw  the  body  at  a  public  houfe,  named  Mrs  Ban- 
ncrman's.  The  wound  was  clofc  under  the  left  eye  ;  and 
there  was  only  one  (hot. 

The  profecutor's  counfel  ftated  that  they  did  not  mean  to 
examine  any  more  witnefies,  and  therefore  moved  that  the 
Declarations  emitted  by  the  pannels  before  the  iVJagiftratcs 
of  Aberdeen  fliould  be  read  *,  and  the  counfel  for  the  prifon- 
crs  having  admitted  that  thefe  declarations  were  fairly  and 
properly  taken  down,  the  Court  ordered  them  to  be  read, 
which  was  done  accordingly. 


DECLARATIONS,    &c. 


DECLARATION   of  Lieutenant-Colonel   GEORGE 
MACKENZIE. 

At  Aberdeen^  the  ^th  day  of  June  i8o2  years ^  in  prefence  of 
James  Hndden^  Efq;  Provoji  of  Aberdeen^  Peter  Duguidy 
Charles  FarquharfoHy  Walter  Simey  and  Alexander  GaleUy 
FfqrSy  Bailies  of  the  f aid  City, 

Compeared  Lieutenant-Colonel  GEORGE  MACICEN- 
ZIE,  of  the  Rofs  and  Cromarty  Rangers,  at  prefent  quar- 
tered in  the  Aberdeen  barracks;  who  being  judicially  exa- 
mined, declares,  That  he  was  yefterday  commanding  officer 
of  the  Rofs  and  Cromarty  Rangers,  and  has  been  fo  for  Seve- 
ral weeks  pail.  Declares,  That  laft  evening,  about  6  o'clock, 
he,  in  confequence  of  an  invitation  in  writing  from  the  Pro- 
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vofl  and  Maglftrates  of  Aberdeen,  repaired 
his  officers  to  the  town-hall,  to  attend  an  entertainment  given 
by  the  magiftrates   in  honour  of  the  King's  birth-day  :    That 
he  cannot  fay  how  long   he  remained   in  the  town-hall;  but 
when  he  left  it,  he  found  hinafelf  a  good  deal  atFecled  by  the 
quantity  of  v/ine  he  had  been  induced  to  drink  by  the  hofpi- 
tallty  of  the  magiftrates,  and  the  joy  of  the  occafion.     De- 
clares, That   Enfign  Brown,  and   Lieutenant   and   Surgeon 
George  Macdonald  of  the  Rangers  attended    the  declarant 
■when  he  left   the   town-hall :  That  when   they  reached  the 
Caftle  Street  they  found    a  great   crowd   of  townfpeople  af- 
fembled  on  it,  fome  of  whom  were  throwing  ftones  and  dirt, 
and    a  great  noife  and   confufion   exifted.     Declares,  That 
ftones  and  dirt  were  thrown  by  the  crowd   at  the  declarant, 
by  which   he  was  confiderably  hurt,  particularly  in  his  right 
arm  and  left  bread,  and  his  cloaths  were  much  fpoiled  and 
abufed.     Declares,  That  to  get  clear  of  the  crowd  he  pufhed 
liis  way  through  them  as  well  as  he  could,  in  order  to  get  to 
the  barracks,  where  he  flceps  ;  but  does  not  recoiled^  calling 
at  the  guard-houfe,  or  givin.i^  orders  to  beat  to  arms,  or  to 
draw  out  the  men   from  the  barracks   to  reinforce  the  town- 
guard,  cr  any  other  particular  that  pafTed :  That,  in  particu- 
lar, he  does  not  recollect  giving  orders  to  Captain  Macdonogh 
to  draw  out  the  regiment,  or  givmg  any  order   whatever  to 
fire,  as  after  he  firft  got  into  the  brirrack-fquare   he  did   not 
return  to  the  llreet  again  that  evening.    Declares,  That  when 
he  awoke  this  morning  he  found  his  left  arm  and  right  bread 
ir>uc]i  bruifed  and  very  fore,  and  obferved  a  contufion  under 
his  right  eye,  but  how  or  when  he  got  the  blow  which  occa- 
fioned  that  contufion  he  cannot  fay.     Declares,  That  on  the 
3d  ix">ftant  he  gave  orders  in  the  moft  pointed  terms,  that  all 
the  men  who  were  to  fire  the  feu  de  joye  in  the  barrack- yard 
at  noon  on  the  King's  birth-d.iy,  fhould  dcpofit  all  their  ball- 
cartridges  in  the  barracks,  and  ihould  have  only  three  blank 
cartridges  dehvered  to  them,   for  the  purpofe  of   firing  three 
vollies  (as  will  appear  by  the  orderly  books  oi  the  regiment) 
in  honour  of  the  day  ;  and    it  was  part   of  the  orders   then 
given,  and  entered   into   each  of  the  eight  different   orderly 
books  of  the  regiment,  that  if  any  of  the  foldiers  Ihould  be 
found  with  ball-cartridge  in  his  pofleifion  on  the  King's  birth- 
day, he  would   be  brought  to  a  court-martial   for  negletl  of 
duty  and  difobedience   of  orders,  and  punifhed  on  the  fpot. 
Declares,  That  after  the  /<?«  de  joye  was  fired  in  the  barrack- 
yard,  he  told  the  men,  that,  on  account  of  the  occafion,  hs 
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would  dirpcnfe  with  the  evening  pariide  that  day,  but  fhould 
^¥pe6t  that  they  would  keep  thenifelves  perfectly  foocr,  i^nd 
enjoined  them  (Irlctly  to  be  all  in  their  barracks  agai:ifl:  nine 
o'clock  at  night.  Declares,  That  Enfign  L.migan  had  the 
command  of  the  guard  at  the  barracks  ycflcrday,  and  the 
guard  in  town  was  under  the  command  of  a  fcrjeant,  wliofe 
name  is  Campbell.  Declares,  That  as  he  was  coming  to  the 
town-houfe  at  fix  o'clock,  and  finding  that  the  guard  did  not 
turn  out  to  him  as  ufual,  he  inquired  the  reafon  of  it,  and 
found  Serjeant  Campbell  abfent  from  his  guard  :  That  he 
therefore  direded  Mr  Henderfon,  the  admg  Adjutant,  and 
Mitchell,  a£ling  ferjeant-major  of  the  regiment,  to  order  an- 
other ferjeant  for  the  guard  j  which  w^as  done  accordingly. 
Declares,  That  it  has  been  the  uniform  pra6lice  of  the  regi- 
ment, and  of  the  fervice  in  general,  fo  far  as  he  knows,  that 
when  the  men  are  to  fire  on  a  field-day,  or  at  a  funeral,  they 
dcpofit  the  eighteen  ball-cartridges  which  they  generally  have 
in  their  pouch,  and  are  furnifhed  with  blank  cartridges  for  the 
purpofe  of  firing,  and  when  the  firing  is  over,  they  immedi- 
ately replenifh  with  ball-cartridges  their  pouches,  and  when 
any  of  the  ball-cartridges  are  fpent,  or  defective,  they  are 
generally  completed  from  the  magazine  of  the  regiment  by 
orders  of  the  commanding  officer.  Declares,  That  he  did 
not  yefterday,  nor  this  day,  caufe  examine  the  foldiers  pou- 
ches, to  fee  what  of  their  cartridges  was  deficient ;  but  fince 
he  came  into  court  he  has  heard  from  Major  Weft,  that  the 
mens  ball-cartridges  have  been  taken  from  them,  and  lodged 
ill  the  (lore.     All  which  he  declares  to  be  truth. 

GEO.  MACKENZIE. 

PETER  DUGUID,  Bailie. 

The  declaration  written  on  the  fix  preceding  pages,  was 
freely  and  voluntarily  emitted  by  the  faid  Lieutenanc-Colonel 
Mackenzie  while  in  his  fober  fenfes,  without  any  force  or 
compulfion  ;  and  having  been  deliberately  read  over,  was  ju- 
dicially adhered  to,  and  fubf^ribed  by  i.im,  before  thefe  wit- 
nelfcs,  William  Copland  depute  town-clerk  of  Aberdeen^ 
and  Cnarles  Winchelter  writer  there. 

PETER  DUGUID,  Bailie, 

W.  Copland,  ivitne/s. 

Cha,  Wmchejier^  ivitnefs. 
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DECLARATION   of  Captain  FELIX  BRYAN  iMAC- 
DONOGH. 

At  Aberdeen,  the  ^th  day  of  June  t8o2  years  ^  in  pre  fence  of 
James  Hadden,  Efq\  Provojl  of  Aberdeen y  and  Peter  Duguid^ 
Charles   Farquharfony   Walter   Sime,   and  Alexander  Galen^ 
Efqn,  Bailies  of  the  faid  City y 

Compeared  FELIX  BRYAN  MACDONOGH,  Captain 
in  the  Rois  and  Cromarty  Rangers,  at  prefent  quartered  in 
the  Aberdeen  barracks  ;  who  being  judicially  examined,  de- 
clares, That  laft  evening,  about  fix  o'clock,  he,  hi  conle- 
quence  of  an  invitation  from  the  magiftrates  of  Aberdeen, 
went  to  the  town-hall,  along  with  Lieutenant  Colonel 
George  Mackenzie,  the  commanding  officer  of  the  corps 
to  which  he  belongs,  and  others  of  the  officers  of  that  corps, 
to  drink  wine  in  honour  of  the  King's  birth-day.  Declares, 
That  he  continued  in  the  town-houfe  till  about  nine  o'clock 
at  night,  and  then  left  it,  and  went  with  Enfign  Haly  along 
the  Caftle  Street,  towards  the  barracks  :  That  tliere  was  a 
great  crowd  on  the  ftreet  at  the  time  ;  and  he  was  attacked 
by  the  crowd,  and  violently  pelted  with  dirt  and  (tones  ; 
and  his  clothes  were  thereby  much  fpoiied  and  abufed  : 
That  the  declarant  proceeded  to  the  guard  in  the  Caftle 
Street,  and  found  the  men  on  guard  under  arms,  but  ra- 
ther in  a  diforderly  manner  :  1  hat  it  was  properly  no  more 
than  a  ferjeant's  guard;  but  Enngn  Lanigan  appeared  to  be 
much  intoxicated  :  That  there  was  a  great  crowd  of  towns- 
people before  the  guard- houfe ;  and  the  crowd  and  guard 
were  fquabbling :  That  the  crowd  was  throwing  ftones 
and  dirt  at  the  guard  ;  and  the  guard  were  at  times  running 
in  with  their  arms  among  the  crowd :  That  Mr  Lanigan  did 
not  reftrain  the  guard,  and  was  not  able,  being  in  the  laft 
ftage  of  intoxication :  That  the  declarant  in  particular  ob- 
ferved  Corporal  Gilchrift,  who  was  one  of  the  guard,  very  ill 
"treated  by  the  crowd  ;  and  he  was  bedaubed  by  dirt  tlirown 
at  him  :  That  he  obferved  fcveral  of  the  guard  at  times  leave 
their  poft,  and  with  their  arms  pufh  into  the  crowd  :  That 
the  declarant  ufed  his  utmoft  etlbrts  to  bring  the  guard  to 
order,  and  addrefled  the  crowd  in  a  friendly  manner,  and 
requefted  them  to  give  over  the  pelting,  and  behave  peace- 
ably :  That  he  (hook  hands  with  fcveral  of  the   crowd,  and 
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pulled  ofl'his  hat  and  cheered  with  tliem,  In  order  to  induce 
them  to  give  over  the  pelting  and  throwing  ftones  :  That 
the  crowd  then  behaved  pretty  civilly  to  the  declarant,  at 
lead  fome  of  them  who  were  near ;  but  notwithilandnig  of 
that,  the  throwing  of  (tones  and  dirt  did  not  ceafc  ;  and  he 
continued  to  be  frequently  ilruck  by  them;  and  he  faw  the 
guard  equally  ill  treated,  and  heard  them  hifled  and  hooted 
at  by  the  crowd.  Declares,  That  upon  this  he  returned  to 
the  town-houfe,  in  order  to  get  a  magillrate  to  read  the 
riot  aQ:  :  That  he  met  on  the  town  houfe  ftair  a  gentleman, 
and  alked  him,  fuppoling  him  to  be  a  magiftrate,  to  go  and 
read  the  riot  a^l :  That  he  does  not  know  the  name  of  that 
gentleman,  nor  does  he  knovr  if  he  was  really  a  magiftrate  : 
That  the  gentleman  refufed  to  go  ;  but  the  declarant  got  two 
peace-oflicers,  or  town-ferjeants,  who  went  with  him  to- 
wards the  guard- houfe,  and  on  the  ftreet  apprehended  a  man 
who  was  in  the  crowd,  and  committed  him  to  the  guard- 
houfe  :  That  about  this  time,  Lieutenant-Colonel  George 
Mackenzie,  the  commanding  officer  of  the  Rofs  and  Cro- 
marty Rangers,  appeared  on  the  ftreet,  in  company,  as  he 
thinks,  with  fome  of  the  regiment  :  That  the  pelting  and 
throwing  ftones  by  the  mob  (till  continued;  and  the  decla- 
rant obferved  Lieutenant-Colonel  Mackenzie's  face  covered 
with  dirt  and  blood.  Declares,  That  Colonel  Mackenzie 
then  ordered  the  declarant,  in  a  very  peremptory  manner, 
to  go  to  the  barracks  and  bring  down  the  regiment  to  rein- 
force the  guard  :  That  the  declarant  immediately  fet  out  for 
the  barracks,  to  obey  the  orders  he  had  got;  but  before  he  the 
declarant  had  got  near  to  the  barracks,  he  met  the  regiment 
under  arms,  already  on  its  march  ;  and  the  declarant  took 
the  command  of  them,  and  formed  them  acrofs  the  Caftle 
Street,  from  the  guard  houfe  tovi^ards  the  New  Inn  :  That 
the  declarant,  after  having  formed  the  men,  went  with  his  hat 
off  towards  a  great  crowd  of  people,  which  was  (tanding  in 
front  of  them,  in  order  to  perfuade  them  to  behave  peace- 
ably and  orderly.  DeclarCvS,  That  he  told  them,  if  they 
would  do  fo,  he  would  immediately  march  back  his  men  to 
the  barracks ;  on  which  the  crowd  demanded  the  releafe  o£ 
the  prifoner  who  was  in  the  guard-houfe  :  That  the  declarant 
anfwercd  to  this,  thac  if  they  perfifted  to  demand  that  by 
violence,  he  certainly  would  not  grant  it ;  but  that  if  they 
alked  it  as  a  favour,  it  fhould  be  done  :  That  the  crowd 
made  no  anfwer  to  this  :  That  the  declarant  then  returned 
to  his  men,    and  gave  them  orders  to   wheel  about,    and 
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march  quick  back  to  the  barracks  in  feciions  :  That  the 
feclions  not  having  been  told  off,  owing  to  the  confufion 
that  exifted,  the  men  did  not  readily  obey  the  directions 
given  them ;  and  a  delay  of  a  minute  or  (o  enfued  :  but  they 
did  then  wheel  about,  and  march  off  to  the  barracks,  at- 
tended by  the  fcrjeants  of  the  different  companies  :  That 
the  declarant  (topped  a  minute  or  two  to  fee  that  none  of 
the  men  ihouid  ftay  behind ;  and  foon  found  himfelf  fur- 
rounded  with  the  mob,  and  a  fquabble  or  fcuffle  enfued,  of 
the  origin  or  caufe  of  which  he  is  entirely  ignorant :  That 
he  Immediately  after  heard  a  firing  from  the  eaflward,  and 
faw^  the  men  whom  he  had  juft  ordered  off  to  the  barracks, 
returning :  That  the  firing  was  irregular,  and  fometimes 
appeared  to  be  from  fingie  men  only.  Declares,  That  fe- 
veral  of  the  mot  paffed  over  the  head  of  the  declarant,  his 
fervant  Daniel  Macnab,  and  Serjeant  Mackay,  of  the  de- 
clarant's own  company,  who  were  with  him  in  the  crowd ; 
hut  the  declarant  did  not  conceive  himfelf  to  be  in  the  lead 
danger  from  the  (hot,  as  he  verily  believed  the  men  had  no 
ball-cartridges,  as  the  ball-cartridges  had  been  taken  from 
them  in  the  morning,  in  confequence  of  an  order  given  by 
the  commanding  officer  the  day  before :  but  the  declarant 
has  fince  been  informed,  that  after  the  ball-cartridges  were 
depofited,  the  men  went  back,  after  they  had  fired  the  feu 
dejoye  in  th.e  barrack-yard  at  noon,  with  the  blank- cartridges 
given  them  for  that  purpofe,  and  repleniilied  their  pouches 
with  ball-cartridges,  as  ufual.  Declares,  That  by  a  (land- 
ing order  of  tlie  regiment,  each  man  gets  eighteen  ball- 
cartridges  delivered  him  at  a  time.  Declares,  That  while  the 
firing  was  going  on,  as  already  mentioned,  the  declarant 
■was  made  pvifoner  by  a  peace-officer,  and  condu£led  to  the 
town-houfc.  Declares,  That  in  the  courfe  of  the  evening, 
but  whether  before  the  men  were  called  out  or  not  he  can- 
not fay,  the  declarant  received  a  ilroke  upon  one  of  his 
brov.'b  with  a  ftone,  or  fome  fuch  miffile,  by  which  his  brow 
■was  ievereiy  cut,  and  a  great  deal  of  blood  ilVued  from  it: 
That  he  was  alio  feverely  hurt  in  (Iruggling  with  one  of  the 
ibldiers  in  order  to  take  his  mulket  from  him,  to  prevent  his 
charging  the  crowd  with  his  bayonet  :  That  he  had  llrug- 
gles  wIlIi  icvcral  others  of  the  men  for  the  fame  purpofe,  and 
done  every  thing  he  could  to  prevent  mifchief :  1  hat  when 
he  formed  the  men  in  the  Cafile  Street,  he  dirc(£ted  them 
to  prime  and  load,  believing  that  they  had  only  blank- 
'  cartridges,  but  never  did  give  them  orders  to  fire.    Declares, 
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That  Serjeant  Mackay  was  clofe  by  the  declarant  durhig  all 
the  affray,  and  was  at  great  pains  in  reftraining  the  men 
from  violence,  and  defiring  them  not  to  fire  till  they  got  the 
word.  Declares,  That  he  did  not  at  any  time  during  the 
evening  obftrve  Serjeant  Mitchell  near  him,  fo  far  as  he  re- 
collcds.  Declares,  That  it  is  the  conftant  pradice  of  the  re- 
giment, that  the  men  have  ball-cartridges  when  they  are  or- 
dered to  mount  or  reinforce  a  guaid;  and  they  have  al- 
ways their  ball-cartridges  in  their  pouch,  except  upon 
days  of  public  rejoicing,  when  they  are  to  fire  a  feu  de  joye. 
Declares,  That  after  the  declarant  had  remained  for  fome 
time  in  cuftody  at  the  town-houfe.  Major  Weft,  chief  of 
the  recruiting  Staif  at  Aberdeen,  came  to  him,  and  told 
him,  that  as  Lieutenant-Colonel  Mackenzie  was  under  ar- 
reft,  the  declarant  behoved  to  go  to  the  barracks,  and  take 
the  command  of  the  regiment :  That  the  declarant,  after 
(hifting  his  clothes,  went  to  the  barracks,  accompanied  by 
Major  Weft,  Adjutant  Roy,  and  fome  others,  and  took 
the  command  of  the  regiment  for  the  night :  That  at  this 
time,  he  found  the  men  on  the  parade  in  the  barrack- yard, 
without  arms,  except  thofe  on  guard,  and  was  informed  that 
Lieutenant-Colonel  Mackenzie  v^-as  gone  to  bed.  Declares, 
That  after  a  Ihort  time,  the  declarant  bemg  fatigued,  and 
in  conliderable  diforder,  went  alfo  to  bed.  Declares,  That 
when  Lieutenant-Colonel  Mackenzie  came  to  the  ftreet  from 
the  town-houfe,  after  the  entertainment,  he  appeared  to  be 
very  much  intoxicated.  Declares,  That  he  does  not  know 
whether  or  not  Enfign  Brown  was  near  the  declarant  when 
the  firing  begun  j  but  there  was  no  officer  with  the  regiment 
when  the  declarant  met  them  coming  from  the  barracks. 
Declares,  That  he  did  not  fee  any  of  the  crowd  killed  or 
wounded  by  the  firing  -,  but  he  faw  a  man  wounded,  lying 
in  the  town-houfe,  at  the  time  he  was  taken  prifoner.  All 
which  he  declares  to  be  truth, 

F.  B.  MACDONOGH. 

PETER  DUGUID,  Bailie. 

The  declaration  written  on  this  and  the  ten  preceding 
pages,  wab  freely  and  voluntarily  emitted  by  the  faid  Felix 
Bryan  Macdono.Lih,  while  in  his  fober  fenfes,  without  any 
force  or  compulfion  ;  and  having  been  deliberately  read  over 
to  him,  was  judicially  adhered  to,  and  fubfcribed  by  him, 
before  thefe  witnelfes,  William  Copland  town-clerk  depute 
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of  Aberdeen,  Charles  Winchefter  writer  there,  and  George 
Turreff  town-ferjcant  there. 

PETER  DUGUID,  Bailie, 

W.  Copland,  luitnefs, 

Cha*  Wtnchejhry   iviifjefs, 

George  Turreffy  ivitnefs. 


DECLARATION  of  Serjeant  ANDREW  MACKAY. 

/^t  Aberdeen y  the  "ith  day  of  June  in  the  year  i8o2,  in  prefence 
of  James  Hadden,  Ffq;  Provo/l  of  Aberdeen,  Peter  Dit- 
guid,  Charles  Farquharfcn,  Walter  Sime^  and  Alexander 
Galen^  Efqrs,   Bailies  of  the  f aid  City, 

Compeared  ANDREW  MACKAY,  ferjeant  in  Captdn 
Macdonogh's  company  of  the  Rofs  and  Cromarty  Rangers, 
quartered  in  the  barracks  at  Aberdeen;  who  be^ng  judicially 
examined,  declares,  That  on  the  evening  of  Friday  lail,  the 
4th  day  of  June  current,  he  went  into  a  public  houfe  in  the 
head  of  the  Shiprow  of  Aberdeen,  along  with  James  Frafer, 
ferjeant  in  the  Scotch  Royals,  to  drink  a  bottle  of  porter. 
Declares,  That  about  a  quarter  before  nine  o'clock  that 
night  he  got  up,  faying  it  was  time  for  him  to  return  to  the 
barracks,  to  fee  that  all  the  men  were  come  in  :  That  he 
proceeded  up  the  Caftle  Street  without  any  moleftation  till 
he  came  near  the  eaft  end  of  it :  That  when  there  he 
faw  Lieutenant  Colonel  Mackenzie  of  the  Rangers,  the 
commanding-olFicer,  lying  on  the  ftreet  near  the  guard- 
houfe,  with  feverals  of  the  Rangers  over  him,  and  helping 
him  up,  and  a  crowd  of  towns-people  about  them :  That 
about  this  time  he  heard  the  drums  of  the  regiment  beat- 
ing to  arms  in  the  barracks,  and  faw  Captain  Macdonogh 
with  a  party  of  the  Rangers  under  arms,  and  bayonets  fix- 
ed, coming  running  down  from  the  barracks,  towards  the 
guard-houfe,  in  the  Callle  Street  of  Aberdeen  :  That  the 
declcirant,  not  having  at  this  time  his  arms  with  b.im,  ru:i 
to  the  barracks,  and  having  armed  himfelf  with  his  halberr, 
returned  to  the  CalHe  Street,  to  join  his  company  :  That 
when  he  returned  he  found  the  main  body  of  the  regiment 
drawn  up  and  formed  in  a  line,  two  deep,  from  a  little  eafl 
of  the  guard-houfe,  acrofs  the  Caitle  Strccr.  Declares,  That 
when  the  declarant  had  taken  his  place  in  the  company  to 
which   he  belongs,  he    faw    Captain    iSIacdonogh,  who  was 
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in  front  of  the  line,  advance  into  a  crowd  of  town's 
people,  who  were  ihmiling  at  a  htile  diltance  oppofite  to 
the  foldiers,  and  oblcrved  him  hokling  converf.uion  with 
fome  of  thofe  people  :  That  in  a  little  he  the  Captain  re- 
turned to  the  front  of  the  line,  and  gave  the  foldiers  the 
word  of  command  to  prime  and  load  with  ball-cartridges, 
which  was  inllantly  obeyed  :  That  immediately  after  this. 
Captain  Macdonogh  went  into  the  crowd  agai:i,  and  held 
further  converfation  with  fome  of  the  people  in  it  *,  after 
which  he  returned  to  the  front  of  the  hne,  and  gave  the 
word  of  command  in  thefe  terms,  viz.  "  By  feclions  on 
your  right  forward  wheel,  to  your  barracks,  quick  march  " 
Declares,  That  this  order  was  directly  complied  with,  and 
feveral  feclions  of  the  regiment  had  marched  up  the  (Ireet  a 
little,  and  the  declarant  was  jull  fctting  about  with  the  fec- 
tion  of  Captain  Macdonogh's  company  which  he  had  charge 
of,  to  march  off  alfo  in  his  order,  when  obferving  Captain 
Macdonogh  in  the  crov/d,  converfing  with  feveral  of  the 
town's  gentlemen,  particularly  David  Chalmers  printer,  the 
declarant  went  back  to  the  Captani,  and  told  him,  that  he 
would  be  in  great  danger  of  b.Mng  killed,  if  he  fhould  re- 
main in  the  crowd  after  the  foldiers  were  gone,  and  infilled, 
that  he  (liould  go  with  them,  and  that  they  would  not  go 
without  him :  That  the  Captain  anfvvered  to  this,  that  he 
was  in  no  danger,  and  defired  the  declarant  again  to  go  oft* 
with  the  men  :  That  the  town's  gentlemen  who  were  about 
Captain  Macdonogh  joined  in  requefting  the  declarant  to  go 
off  with  the  men,  faying,  tliat  there  was  no  fear  of  Captain 
Macdonogh:  That  juft  at  this  inltant  a  number  of  ftones 
were  thrown  from  the  crowd  towards  the  foldiers,  and  a 
very  great  huzza  given  from  the  crowd,  on  which  he  heard 
a  (hot  fired  from  the  main  body  of  the  Rangers,  on  the 
northfidc  of  the  ftreet ;  and  immediately  the  foldiers  ru (lied 
back  in  a  dilbrderly  manner  towards  the  crowd,  and  fired 
upon  it:  Tliat  the  declarant,  who  by  this  time  had  Captain 
Macdonogh  by  the  arm,  in  order  to  take  him  away,  quitted 
him,  and  went  in  among  the  foldiers,  and  requefted  them 
for  God's  fake  not  to  fire  till  they  had  got  orders,  and  to 
fall  into  their  places ;  but  there  was  fo  great  a  diibrder  and 
confufion  exifting,  that  he  could  not  prevail  on  them  to 
comply  with  this  ;  and  he  law  feveral  of  the  men,  after  ha- 
ving fired,  load  again;  but  tlie  confufion  was  fo  great,  that  he 
could  not  diftinguifh  any  particular  pcrfon  who  fired ;  but  a 
great  many  (hots  were  fired  on  the   whole  :  That  after  they 
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had  contln aed  firing  for  fome  time,  they  got  them  to  fall 
back  about  fifteen  or  fixteen  paces,  and  form  into  a  fort  of 
line,  and  the  declarant  then  proceeded  towards  the  barracks 
with  a  party  of  the  men  :  That  as  he  was  approaching  the 
barracks,  a  gentleman,  whom  he  fince  underilands  is  pro- 
voft  of  Aberdeen,  attended  by  feveral  other  gentlemen,  came 
up,  and  ordered  the  declarant,  and  the  men  with  him,  to  go 
into-  the  b^irracks  immediately  :  That  the  declarant  anfwer- 
cd,  "  You  are  not  an  ofhccr.  I  don't  know  who  you  are." 
To  which  the  Provoft  returned,  "  Don't  you  know  me,  Sir, 
I  am  the  Provoft",''  <^iid  difplayed  his  chain,  and  gave  the 
declarant  a  blow  with  his  fill  on  the  fide  of  the  head,  and 
faid,  "  I  command  here  you  and  all  your  officers  :"  That 
the  declarant  then  went  into  the  barrack-yard,  and  foon  faw 
the  Provoft  converfing  with  Colonel  Mackenzie  on  the  infide 
of  the  gate  :  That  feveral  other  of  the  gentlemen  who  attend- 
ed the  Provoft  wore  chains  alfo,  and  difplayed  them.  De- 
clares, That  while  the  firing  was  going  on,  he  was  almoft 
continually  employed  running  through  among  the  men,  de- 
firing  them  to  defift  j  but  the  confufion  was  fo  great,  that  he 
cannot  recollect  having  marched  with  a  fmall  detachment 
along  the  front  of  the  New  Inn  towards  the  plainftones,  or 
having  been  addreiTed  or  ftopped  by  any  gentleman,  nor  ha- 
ving faid  the  crowd  was  murdering  their  officers ;  or  faying, 
«  Damn  the  rebels,  let  us  be  at  them :"  That  however  he 
is  pofitive  he  did  not  give  any  order  co  any  party  to  fire ; 
and  he  did  not  fee  any  man  fall  down  on  the  plainftones, 
nor  any  where  elfe  that  night.  Declares,  That  he  did  not 
hear  any  perfon  whatever  during  the  whole  of  the  forefaid 
evening,  give  any  order  to  fire  ;  but  declares,  on  recollec- 
tion, that  after  the  crowd  had  in  a  great  meafure  difappear- 
ed  from  the  Caftle  Street,  he  and  fome  of  the  foldiers  bemg  on 
the  ftreet  near  the  fouth-weft  corner  of  the  town-houl'e,  he 
the  declarant  obferved  a  party  of  the  Rangers  knocking  a 
man  down,  oppofite  to  the  we/t  end  of  the  town-houfe,  near 
a  Itone-ware  Ihop  ;  and  at  that  inftant  a  itone  was  thrown 
from  the  remaining  part  of  the  crowd,  and  (truck  Roderick 
Mackenzie,  one  of  the  grenadiers  of  the  Rangers,  on  the 
temple ;  upon  which  he  immediately  dropped  his  arms,  and 
fell :  That  fome  of  the  foldiers  took  him  up,  and  conveyed 
him  ealtvvard  in  among  the  reft  of  the  foldiers :  That  tile 
declarant  faw  the  faid  Roderick  Mackenzie  yeftcrday  in  bed 
at  the  barracks,  and  he  complained  of  being  much  hurt. 
Declares,  That  on  the  evening  of  Friday  laft,  when  the  fi- 
ring  before   mentioned   took  place,    Robert   Donaldfon,    a 

lance- 
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lance-ferjean^,  had  the  command   of  tlie   party  of  the  Ran- 
gers who  were  on  guard    at   tlie   guard-hoiifc;,  ni   the  Caftle 
Street  of  Aberdeen  ;  and   that  Hugh  Gilchrid  was  corporal 
of  it.     Declares,  That  in  the  courfs  of  the  evening  he  faw 
Enfign  Lanigan  on  the  ftreet  near  the  guard-houfe,  and  ob- 
ferved  him    frequently  advancing    with   his    fword  drawn  in 
among  the  crowd  ;  but  on    thefe  occafions,  when  the  crowd 
retreated,  he  generally  fell  forward  on  the  ftreet  on  his  face, 
and  he  appeared  to  the  declarant    to   be   drunk.     Declares, 
That  he  generally  obferved  Serjeant  William  Sutherland  of 
the  Rangers  following  Enfign  Lanigan  upon  thefe  occafions, 
and  taking  him  up  when  he  fell.     Declares,  That  about  the 
time  the   firing  had  ceafed,  he   was  addrefled  by    a    perfon 
v^ho  he  fince  underftands  to  be  Mr  Affleck,  late  adjutant  of 
the  Aberdeen  Volunteers  :  That  Mr  Affleck  faid  fomething  to 
the  declarant,  but  the  confufion  was  fo  great,  that    the  de- 
clarant does  not  recollect  what  it  was :  and  in  particular,  he 
does  not  recollect  that  Mr  Affleck  faid   to  him,  that  it  was 
improper  for  him,  as   a  ferjeant,  to    encourage  the  men   to 
further  mifchief ;  or  that  he,  in    name   of  the   magiftrates, 
defired  him  to  return  the  men  to  the  barracks  •,  or   that  the 
declarant  refufed  to  return  them  ;  or   that   Mr  Affleck   laid 
hold    of  his    arm    and   pike,  and  infifted  on  his  returning. 
Declares  and  denies.  That  at  any  time  during    the  forefaid 
evening  he  ufed  any  threatenings  to  Mr  David  Clialmers,  or 
prefented  his  halbert  againft  him ;  but  on    the  contrary,  he 
fuppofed  him  always  to  be   a  friend   to   the  foldiers,  as  he 
frequently  faw    him   converfing    with  Captain   Macdonogh, 
and  would    have  protected    him    from   infult ',  and   he   did, 
when   the   foldiers  were    finally  retiring,  requeft   Mr  Chal- 
mers to  go   to    the  barracks  with   the  foldiers   for   his  own 
fafety.     All  which  he  declares  to  be  truth. 

ANDREW  MACKAY. 
PETER  DUGUID,  Bai/ie. 

The  declaration  written  on  this  and  the  eleven  preceding 
pages,  was  freely  and  voluntarily  emitted  by  the  faid  An- 
drew Mackay,  while  in  his  fober  fenfes,  without  any  force 
or  compulfion  ;  and  having  been  deliberately  read  over  to 
liim,  was  judicially  adhered  to,  and  fubfcribed  by  him,  be- 
fore thefe  witnefles,  William  Copland  town-clerk  depute  of 
Aberdeen,  and  Charles  Winchefter  writer  there. 

PETER  DUGUID,  Bai/ie, 

W.  Copland,  ivitnefs, 

Cha.  Winchejlery  ijuitmfs.  D  E- 
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DECLARATION    of   Sef.jeant    ALEXANDER    SU- 
THERLAND. 


M  Aberdeen  J  the  ^th  da%  of  June  iti  the  \ear  1802,  in  pre  fence 
of  Walter  Sime,  EJq\  cue  of  the  Baiiies  and  jVlagijirates  of 
Aberdeen, 

Compeared  ALEXANDER  SUTHERLAND,  ferjeant 
in  the  Rofs  and  Cromarty  Rangers,  at  prefent  prifoner  in  the 
toibooth  of  Aberdeen;  who  being  judicially  examined,  de- 
clares, That  on  tlie  evening  of  the  4th  of  June  current,  he 
faw  a  crowd  of  people  on  Caftle  Street,  who  were  throwing 
trafh  and  {tones  at  uiherent  perfons,  and  particularly  at  fome 
of  the  officers  of  the  Ranp^ers,  viz.  Lieutenant-Colonel  Mac- 
kenzie, Captain  Macdonogh,  and  Enfign  Lanigan  :  That  En- 
fign  Lanigan,  who  took  the  command  of  the  foldiers  at  the 
town's  guard-houfe,  called  out  the  men,  and  defired  them  to 
prime,  load,  and  thereafter  to  fire  •,  and  the  declarant  heard 
him  threaten  to  flick  one  of  the  men,  if  he  would  not  obey 
bim.  Declares,  That  the  guard  did  not  fire  at  this  time  : 
That  having  himfelf  got  fome  (luff  thrown  on  him,  he  went 
into  a  houfe  to  get  himfelf  cleaned  :  That  on  coming  out 
again  about  nine  o'clock  at  night,  he  obferved  the  troops 
from  the  barracks  forming  in  line  acrofs  the  Caftle  Street, 
under  the  command  of  Captain  Macdonogh  :  That  the  de- 
clarant, not  having  his  fufee  with  him,  did  not  join  the  line, 
as  he  was  afraid  of  being  challenged  by  the  commanding 
officer  for  not  being  accoutred,  and  he  ftood  on  the  pave- 
ment oppofite  to  the  ftationer's  Ihop  at  the  head  of  Marifchal 
Street :  That  he  heard  C;iptain  Macdonogh  order  the  men 
to  prime  and  load  v/ith  ball-cartridge,  which  the  men  did  •, 
and  after  putting  them  through  fome  manoeuvres,  he  marcli- 
ed  them  by  fedions  towards  the  barrr.cks :  That  after  the 
men  had  got  up  to  the  top  of  the  (Irtet,  rlic  declarant  heard 
the  word  given  to  turn,  as  tlie  offn.ers  were  kill^^d  down  the 
town  :  That  at  this  time  the  declarant  was  walking  upon  the 
pavement  a  little  to  the  eaftward  of  the  guard-houfe,  and  had 
not  joined  the  body  of  the  troops  :  That  on  the  forcfaid  word 
to  turn  being  given,  the  men  came  down  the  llreet  in  an  ir- 
regular manntr,  and  the  declarant  heard  Enfign  Lanigan, 
who  was  oppofite  to  the  guard-houfe,  call  out  to  tlie  guard 
to  fire,    and    he    tlKrcaficr  heard  a  call  of  "  Fire,  fire," 

throughout 
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throughout  the  vhole  men,  and  immediately  a  firing  com- 
menced :  That  upon  the  declarant's  feeing  the  troops  fire, 
he  thought  it  was  time  for  him  to  retire ;  and  he  immediate- 
ly went  to  tlie  barracks  ;  and  he  did  not  join  the  troops  who 
were  firing  in  the  CalUe  Street,  nor  take  any  concern  with 
them  :  That  on  going  into  the  barracks,  he  heard  the  drum 
beating  to  arms,  which  he  underftood  to  be  for  the  fecond 
time  that  evening  ;  and  he  then  joined  the  company  to  which 
he  belongs  in  the  barrack-yard,  and  came  down  in  a  party 
under  the  command  of  Lieutenant  Armftrong  to  the  town's 
guard-houfe,  and  drew  off  the  town's  guard  :  That  while  the 
party  was  drawn  up  in  front  of  the  guard-houfe,  he  heard 
the  men  threatening  to  fire,  they  being  a  good  deal  pelted  by 
the  crowd ;  but  Lieutenant  Armftrong  told  them,  he  was 
getting  as  much  as  they  v/ere,  and  begged  them  not  to  fir© 
for  God's  fake,  and  they  did  not  fire.  AH  which  he  declares 
to  be  truth. 

ALEX.  SUTHERLAND. 

\VA.  SIME,  Bailie, 

The  foregoing  declaration,  written  on  this  and  the  four  pre- 
ceding pages,  was  emitted  freely  and  voluntarily  by  the  faid 
Alexander  Sutherland,  without  any  force  or  compulfion ; 
and  having  been  deliberately  read  over  to  him,  was  ad- 
hered to,  and  fubfcribed  by  him,  he  being  in  his  fober  fenfes, 
before  thefe  witneffes,  I'homas  Maccombie  merchant  in 
Aberdeen,  and  Charles  Winchefter  writer  there. 

WA.  SIME,  Bailie. 
Tho,  Maccombie^  luitnefs. 
Cha.  Wwchejlery  ivitnefs. 
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EXCULPATORY    PROOF. 


1.  Major  WILLIAM  WEST,  Infpeaing  Field  Officer  at 
Aberdeen. 

Preliminary  queflion  by  the  Profecufot\ 
Pray,  Sir,  have  you  had  any  converfation  with  the  pannels 
at  the  Bar,  relative  to  the  fubjecl:  of  this  prefent  trial  ? 
No,  Sir,  I  have  had  none. 

Examined  on  the  part  of  the  Pannels. 

Had  you  the  charge  of  the  recruiting  parties  at  Aberdeen 
on  the  4th  of  June  lad  ? 

I  had  the  charge  of  the  recruiting  parties  there  at  that  time, 
and  was  in  the  town  of  Aberdeen  on  the  day  to  which  you 
allude.  I  remember  of  addreffmg  the  Adjutant,  in  order 
that  he  might  warn  the  recruiting  parties  to  be  very  particular 
in  keeping  their  quarters  during  the  whole  courfe  of  that  day, 
but  particularly  in  the  afternoon.  A  few  wetrks  previous  to 
that  anniverfary  of  his  Majefty^s  birth-day,  I  had  heard  that 
a  late  Commandant  of  volunteers  was  to  be  burnt  in  effigy  by 
the  populace.  It  was  entirely  owing  to  tliis  circumftance 
that  I  gave  the  orders  I  have  mentioned.  The  reafon  of  this 
intention  on  the  part  of  the  people,  was,  as  I  underftood,  that 
he  lately  commanded  fome  volunteers,  and  there  had  been 
fome  mifunderftanding  when  they  were  dilbanded. 

As  a  military  man.  What  do  you  conceive  to  be  the  in- 
cumbent duty  of  a  guard  relative  to  their  maintaining  their 
poft? 

I  certainly  think  that  it  would  be  their  duty  not  to  admit 
the  crowd  to  clofe  in  upon  them,  and  if  attacked,  to  defend 
themfelvcs  at  all  riiks,  in  order  to  prevent  themfelves  from 
being  beat  out  of  the  pod  by  violence.  Out  of  humanity  to 
the  crowd,  an  individual  guard  might  be  juftified  for  retiring, 
but  in  general  (hould  wait  for  orders. 

What 
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Wliat  do  you  conceive  to  be  the  duty  of  the  commanding 
oIHcer  of  a  regiment,  when  he  learns  that  the  guard,  com- 
pofed  of  part  of  that  regiment,  are  attacked  upon  their 
poft? 

(This  queftion  was  at  firft  obje£led  to,  as  being  a  point 
relative  to  military  law  ;  but  on  fome  explanation  the  objec- 
tion was  withdrawn.) 

I  certainly  think  that  the  guard,  in  fuch  a  fituation,  ought 
to  be  reinforced,  or  that  the  commanding  officer  ought  to 
withdraw  it,  according  to  the  circumftances  of  the  cafe. 

On  the  particular  occafion  of  the  4th  of  June,  Do  you  re- 
member of  feeing  Captain  Macdonogh  of  the  Rofs  and  Cro- 
marty Rangers  ? 

I  do  remember  of  feeing  him,  as  I  went  to  him,  and  ad- 
vifed  him  to  go  and  command  the  regiment.  Colonel  Mac- 
kenzie being  inefficient  at  the  time.  This  was  after  the  riot 
was  over  for  a  confiderable  while.  Colonel  Mackenzie  was 
in  cuftody  at  this  time,  though  unknown  to  me; 

2.  Colonel  ALEXANDER  STEWART  of  the  42d  re- 
giment. 

What  do  you  conceive  to  be  the  duty  of  a  guard,  as  to 
maintaining  a  poll  in  a  town,  in  cafe  of  their  being  attacked  ? 

If  a  poll  be  attacked,  I  certainly  would  draw  out  the 
guard,  and  defend  myfelf  •,  but  if  I  could  poffibly  avoid  it,  I 
would  retire  to  the  guard-houfe. 

If  in  this  fituation,  you  were  commander  of  the  guard, 
and  thought  a  reinforcement  was  neceflary,  would  you  con- 
ceive yourfelf  entitled  to  fend  for  one  ? 

If  I  -found  myfelf  in  danger  of  being  attacked,  I  would 
certainly  fend  for  a  reinforcement. 

Crofs  examined* 

Suppofing  that  a  civil  magiftrate  applied  to  you  for  mili- 
tary afliftance,  Do  you  coniider  the  foldiers  fenton  that  oc- 
cafion to  be  under  the  command  of  the  civil  magiftrate  ? 

I  certainly  cannot  a£l  without  his  orders,  and  unlefs  he 
join  mc. 

Suppofing  the  foldiers  fo  under  tlie  command  of  the  civil 
magiftrate  be  in  danger,  on  account  of  the  outrage  of  a  mob. 
Would  you  confider  yourfelf  to  be  at  liberty  to  interfere- 
without  the  authority  of  that  magiftrate  ? 

I  fhould  conceive  that  tlie  troops,  when  they  did  arrive^ 
would  be  under  the  command  of  th^t  majji^rate^  but  I  would 

G  th^Ti}.; 

\P-hfcdhy  J.  Burn:tt,  dhrir^A 
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think  myfelf  at  liberty  to  reinforce  that  guard,  even  without 
an  application  from  that  magiftrate. 

Suppofing  that  a  civil  magiftrate  apply  to  you  for  a  guard, 
which  is  confequently  under  his  command  when  fent  to 
him,  if  that  guard  be  acting  agalnft  the  mob,  would  you 
confider  yourfelf  at  liberty  to  bring  the  reinforcement  and 
join  the  guard  without  the  con  fent  of  that  magiftrate  ? 

I  would  be  entitled  to  apply  for  a  reinforcement,  if  ne- 
ceflary,  without  the  advice  of  this  magiftrate ;  but  they  arc 
all  to  7i€i  according  to  his  command.  The  guard  muft  be 
under  the  command  of  the  officer,  after  he  is  authorifed  to 
a£b  by  the  orders  of  the  magiftrate. 

You  have  no  doubt  frequently  had  the  command  of  a  re- 
giment ;  pray,  "What  are  the  regulations  with  regard  to  ball- 
cartridges  ? 

A  certain  number  is  given  to  every  man  who  is  upon  duty, 
and  are  always  kept  in  his  pofteftion.  Our  men  at  prefent 
have  fix  rounds,  and  had  twelve  when  formerly  in  Edinburgh 
Caftle. 

Suppofe  a  party  of  your  men  were  to  fire  ^ifiu  de  joycy 
would  you  not  take  particular  care  that  they  ftiould  previoufly 
take  out  their  ball-cartridges  ? 

Moft  certainly  that  ought  to  be  attended  to ;  and  they 
would  be  allowed  to  replace  thefe  ball-cartridges  after  the 
feu  de  joye. 

Are  they  alfo  allowed  to  retain  their  blank-cartridges  ? 

Never  at  the  fame  time.  The  blank  ones  are  always  taken 
from  them  when  they  are  to  have  ball-cartridges. 

When  they  are  to  fire  ^ifeti  de  joye,  are  the  ball-cartridges 
taken  from  them,  and  left  in  any  particular  place  .'' 

They  are  left  in  the  barrack-rooms,  but  not  in  any  parti- 
cular place.  They  have  them  in  their  own  pofleffion  every 
night. 

3.  JAMES  JOSEPFI  FREDERICK  HALT,  late  Enfign 
in  the  Rofs  asd  Cromarty  Rangers. 

Did  you  belong  to  the  Rofs  and  Cromarty  Rangers,  who 
were  quartered  at  Aberdeen  on  the  4th  of  June  laft  ? 

I  did  belong  to  them  at  that  time,  and  I  recolle^l:  that  the 
orders  were  iflued  the  day  before,  that  the  regiment  were  to 
fire  ^  fiu  dejoyc;  and  every  officer  who  commanded  a  com- 
pany was  to  infpe£l  that  company,  and  fee  that  the  men  laid 
afide  their  ball-cartridges.  I  was  prefent  with  the  magi- 
ftrates  on  4th  June,  and  was  in  company  with  the  officers 

who 
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who  were  there.     I  left  the  town-hall  along  with  Captain 
Macdonogh. 

State  to  the  Jury  what  you  faw  that  evening  while  in  his 
company. 

We  left  the  town-hall  together,  and  in  crofling  the  mar- 
ket-place we  were  annoyed  with  the  pelting  of  the  mob. 
Captain  Macdonogh  approached  fome  of  them,  and  expoflu- 
lated  with  them,  though  much  againfl:  my  confent.  His 
clifcourfc  was  entirely  of  a  conciliatory  nature.  My  reafon 
for  oppofing  his  doing  fo  was,  becaufe  I  did  not  wifli  him  to 
condefcend  fo  much  with  a  lawlefs  mob  as  to  expoftulate 
with  them.  I  cannot  fay  whether  or  not  they  were  pelting 
towards  us  alone,  but  we  experienced  the  efFeAs  of  it.  We 
then  proceeded  to  the  other  fide  of  the  market-place.  I  pro- 
pofed  a  walk  upon  the  fhore,  to  which  he  aflented.  We 
were  going  to  do  fo,  when  a  gentleman  directed  our  atten- 
tion towards  the  guard-houfe,  which  was  near  to  the  corner 
of  the  ftreet  where  we  were  to  go.  We  went  to  the  fpot, 
and  I  faw  the  ofBcer  of  the  guard  in  front  of  the  guard- 
houfe.  He  appeared  to  be  much  covered  with  filth  by  the 
mob,  and  he  claimed  the  interference  of  the  guard,  and  or- 
dered them  to  turn  out. 

What  did  Captain  Macdonogh  do  on  this  occafion  ?  Did 
he  remain  with  the  guard  ? 

The  guard  turned  out,  and  fome  orders  were  given  by 
the  commanding  officer;  and  Captain  Macdonogh  fhortly 
after  obferved,  that  it  would  be  very  proper  to  call  out  the 
magiftrates,  as  their  prefence  was  extremely  necefTary  at  that 
moment.  Capt.  Macdonogh  took  one  or  two  file  of  the  men 
along  with  him  towards  the  town-hall,  in  order  to  procure 
their  interference.  I  was  (landing  at  this  time  in  the  front 
of  the  guard,  and  the  commanding  officer  approached.  I 
conceived  myfelf  to  be  rather  in  danger,  that  is,  not  in  per- 
fect: fafety  at  this  time. 

Did  you  fee  any  ftones  thrown  on  this  occafion  ? 

I  faw  the  mob  throwing,  as  I  have  already  faid,  filth  and 
every  kind  of  fluff ;  perhaps  there  might  be  ftones  alfo. 

Did  you  take  any  fteps  for  your  prefervation  ? 

My  attention  at  this  time  was  fixed  on  the  Lieutenant-Co- 
lonel. He  uttered  fome  expreffions  of  a  conciliatory  nature, 
went  towards  the  mob,  and  endeavoured  to  appeafe  them. 

Did  you  fee  Captain  Macdonogh  return,  and  in  whofe 
company  ? 

He  returned  in  company  with  one  or  two  peace-officers. 
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The  Lieutenant-Colonel  feemed  to  be  preffed  by  the  mob, 
and  was  in  fome  degree  of  danger,  on  account  of  their  preff- 
ing  fo  much  round  him.  At  this  moment  the  guard  run 
towards  the  mob  to  refcue  him,  and  brought  him  in  fafety 
to  the  front  of  the  guard-houfe.  It  M-as  about  this  time  that 
Captain  Macdonogh  returned.  All  the  officers  who  were 
there,  got  round  the  Lieutenant-Colonel ;  and  at  that  time  a 
very  violent  pelting  commenced  on  the  part  of  the  mob,  and 
I  myfelf  was  very  nearly  being  hurt  by  one  of  them.  A  large 
ilone  flew  acrofs  my  ear  ;  and  at  this  time  Captain  Macdo- 
nogh was  almoil  entirely  covered  with  filth.  I  was  for  a 
moment  obliged  to  retire  behind  the  fentry-box,  and  there  I 
faw  the  fentry  quit  his  box  in  fuch  a  manner  that  I  was  led 
to  imagine  he  was  driven  off  his  poll.  On  this  the  Lieute- 
nant-Colonel turned  round  to  Captain  Macdonogh,  and  de- 
lired  him  to  proceed  to  the  barracks,  to  order  the  drum- 
major  "  to  heat  to  arms^^  for  the  purpofe  of  collefting  the 
regiment,  and  to  bring  them  down,  in  order  to  reinforce  the 
guard.  Captain  Macdonogh  immediately  proceeded  towards 
the  barracks  ;  and  afterwards  the  order  was  repeated  to  me, 
and  I  went  for  the  fame  purpofe.  In  the  front  of  the  gate  I 
found  a  confiderable  party  drawn  up,  with  Captain  Macdo- 
nogh at  their  head.  I  immediately  ru{hed  pall  thofe  men, 
and  went  into  the  barrack-yard,  where  I  found  the  drum 
beating  to  .arms,  and  the  men  aftually  falling  in  to  their 
private  parades.  I  did  not  immediately  return  to  the  ftreets. 
The  men  were  about  to  form  into  companies,  and  I  heard 
feveral  of  them  inciting  each  other  to  run  to  their  rooms  to 
bring  their  ball-cartridges,  which  they  conceived  to  be  ne- 
ceflary.  I  faw  feveral  of  them  go  for  that  purpofe,  and 
lliortly  afterwards  the  great  body  marched  to  the  ftreet.  The 
Lieutenant-Colonel  about  that  time  came  into  the  barrack- 
yard.  I  cannot  recolle6l  the  exact  moment,  being  a  good 
deal  agitated,  but  I  believe  it  was  after  the  regiment  had 
inarched  down. 

After  joining  the  guard  who  were  there,  the  firft,  being 
the  leading  feSion  of  the  regiment,  were  joined  by  the  rell 
of  the  men. 

After  fome  interval  I  returned  to  Caftleftrect,  and  when 
there  I  found  the  body  of  the  regiment  drawn  up  in  line, 
the  whole  breadth  of  the  ftreet.  I  law  Captain  Macdonogh, 
and  heard  him  give  two  diltintl  words  of  command,  which 
were,  firft  to  order  arms,  and  afterwards  to  ftand  at  eafe. 
There  was  a  very  great  crowd  indeed  3  and  fo  far  from  being 
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quict,  were  very  riotous  and  noify.     They  were  pelting  the 
men,  and  were  very  nearly  in  contadl:  with  them,  crowding 
in  upon  them  very  much.     Captain  Macdonogh  on  this  took 
oiY  his  hat,  went  into  the  midil  of  them,  and  appeared  to  me 
to  addrefs  the  mob  in  very  conciliatory  terms.  They  feemed 
to  take  his   addrefs  to  them  in   good  part,  and  gave   fome 
cheers  or  acclamations.     After  this  he  came  up  to  me  im- 
mediately   after   leaving    the   mob,  and  I   told  him  that  I 
thought  it  would  be  far  better  to  order  the  men  immediately 
to  the  barracks.     To  this  he  inftantly  aflented,  and  ordered 
them  to  wheel  about  and  countermarch  to  that  place.     The 
men  had  begun  to  march  back,  and  at  the  fame  time  I  went 
before  them,  in  order  to   acquaint  Colonel  Mackenzie,     i 
had  nearly  reached  the  turning  by  which  one  goes  towards 
the  barracks,  when  I  heard  a  fudden  fliout  from  the  mob.     I 
cannot  account  for  this  fhout  by  any  other  way,  than  by  ima- 
gining that  the  crowd  conceived  that  they  had  been  fuccefs- 
ful  in  pelting  the  men.     I  turned  round  inftantly,  and  faw 
the  foldiers  rufhing  down   in  all  directions  irregularly  upon 
the  mob.     I  did  not  hear  any  word  of  command  given  on 
this  occafion  j  and  I  was  near  enough  to  have  heard  a  word 
of  command,  if  there  had  been  any.     Immediately  on  the 
men  getting  down  to  the  ftreet,  they  commenced  firing  in  an 
extremely  irregular  manner.     This  was  the  lirft  firing  I  had 
heard  during  the  evening.     I  was  upon  this  occafion  entirely 
fober.     Captain   Macdonogh  was  not  in  a  ftate  of  intoxica- 
tion.    He  was  in  the  perfecSl  pofTeflion  of  all  his  faculties. 
There  were  at  this  time  many  of  our  officers  abfent  at  Edin- 
burgh upon  a  Court-Martial,  and  wc   foon  expe6led  orders 
for  dilbandment.     There  were  feveral  vacant  commiflions  at 
this  time  :  there  were  three  ferjeants  to  each  company,  and 
there  were  ten  companies,  according  to  my  belief,  at  that 
time. 

You  mentioned,  that  you  was  at  the  eaft  end  of  the  Caflle- 
ftreet  when  the  fhout  was  given  which  caufed  the  foldiers 
to  return ;  Did  you  hear  fuch  orders  given  as  "  f^'ont, 
*'  charge  /"* 

I  did  not  hear  any  fuch  command,  and  I  muft  have 
heard  them  if  there  were  any.  I  am  confident,  however, 
that  there  was  no  command  given,  otherwife  the  men  would 
not  have  been  in  fuch  irregular  order. 

Was  you  in  mourning  at  this  time,  and  was  there  any 
pther  of  the  officers  in  mournings  ? 

I  was 
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I  was  then  in  mourning,  and  Captain  Macdonogh  was  the 
only  other  officer  who  alfo  was  fo.  We  had,  according  to 
cuilom,  black  crape  round  our  arms. 

Did  Captain  Macdonogh  give  the  proper  word  of  com- 
mand for  the  men  to  countermarch  ?  Was  it  conceived  in 
the  terms  generally  ufed  upon  fuch  occafions  ? 

Captain  Macdonogh  gave  a  word  of  command  which  I  at 
firft  thought  was  wrong,  but  I  afterwards  found  that  he  was 
in  the  right.  He  gave  a  word  defiring  them  to  march,  and 
I  apprehended  another  word  might  have  been  more  efficient 
for  the  purpofe  intended.  But  he  convinced  me  that  his  was 
the  right  order ;  and  indeed  it  had  the  defired  effect  in 
making  the  men  countermarch, 

Crofs  examined* 

Who  had  the  command  of  the  men  at  the  barracks  when 
you  was  in  the  town-hall  ? 

I  really  cannot  fay  ;  but  I  think  that  all  the  officers  then 
in  town  were  in  the  town-hall. 

When  the  men  were  drawn  up  in  line,  was  Captain  Mac- 
donogh, in  going  to  the  barracks,  fupported  by  any  perfon  } 

I  think  he  went  from  the  guard -houfe  to  the  barracks 
alone. 

Did  you  obferve  him  receive  any  infult  from  the  mob  on 
his  way  '^. 

I  did  not  perceive  him  receive  any  infult  ;  and  when  I 
went  to  the  barracks  myfelf,  I  did  not  meet  with  any ;  but 
indeed  I  ran  very  faft. 

Did  you  hear  Captain  Macdonogh  give  any  orders  to 
prime  and  load,  when  the  men  were  drawn  up  in  front  of 
the  guard-houfe  ? 

No  j  I  did  not  hear  him  give  any  orders  on  that  occa- 
fion. 

Did  you  at  this  time  know  that  the  men  had  received 
fuch  orders  ? 

I  did  not  know  that  they  received  any  fuch  ;  but  the  event 
fliewed  that  they  had. 

Does  it  confill  with  your  knowledge,  that  at  the  time 
when  the  men  were  drawn  up  acrofs  Caftleftreet,  any  ap- 
plication was  made  by  Captain  Macdonogh  for  an  order 
from  the  civil  magiftrate  ? 

None  more  than  I  have  alluded  to. 

When  in  the  town-hall,  did  any  citizen  of  Aberdeen 
fpcak  to  you  about  prcffing  Enflgn  Lanigan  to  drink  .'* 

(The 
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(The  witnefs  hefitated  about  anfwering  this  queftion  ;  and 
it  was  not  infifted  on  by  the  Court,  on  account  of  its  being 
reckoned  a  military  offence). 

Was  the  left  of  the  regiment  in  front,  when  marching  to- 
wards the  barracks,  previous  to  their  rufliing  back  ? 

I  beUeve  they  were  in  front  at  that  time. 

Would  the  word  of  command,  "  Halt^  fioniy*  make  the 
regiment  alter  their  pofition  ?  What  would  have  been  the 
confcquence  of  fuch  command  ? 

The  effccl  would  have  been,  that  the  whole  column  would 
have  turned  round  about,  and  faced  the  mob,  and  would 
have  entirely  defeated  the  order  to  countermarch. 

Was  it  the  proper  military  phrafe  to  have  effe£led  that 
particular  purpofe  ? 

This  is  an  involved  queftion.  My  opinion  is,  that  it 
would  only  have  made  them  turn  \  that  is,  it  would  only 
have  made  every  individual,  in  each  rank,  face  towards  the 
crowd,  but  not  reverfe  the  particular  companies,  or  change 
the  front  of  the  column. 

4.  WILLIAM  MACINTOSH,  fervant  to  Lieutenant- 
Colonel  Mackenzie. 

Was  you  fervant  to  Lieutenant-Colonel  Mackenzie  the 
4th  of  June  laft  ? 

I  was  his  fervant  at  that  time,  and  was  about  eighteen 
months  in  his  fervice.  I  recolle61:  of  my  mafter  returning  to 
the  barracks  on  that  evening ;  and  there  were  marks  of 
blood,  and  feveral  cuts  upon  his  face.  I  obferved  next  day, 
fcveral  marks  that  were  black  and  blue,  upon  his  breaft,  arm, 
and  thigh.     He  did  not  quit  the  barracks  that  evening. 

5.  HUGH  MITCHELL,  late  Serjeant-Major  of  the  Rofs 
and  Cromarty  Rangers. 

Did  you  belong  to  the  Rofs  and  Cromarty  Rangers  on  the 
4th  of  June  laft  ^ 

I  did  belong  to  that  regiment,  being  acting  ferjeant-major. 
I  was  in  the  barracks  during  the  firft  part  of  that  evening. 

Did  you  receive  any  orders  from  your  officers  } 

I  received  a  verbal  order  from  the  commander  of  the 
guard.  There  was  an  alarm  given,  that  the  officers  were 
attacked,  and  likely  to  be  murdered  ;  fo  I  then  called  out 
three  men  from  each  company.  There  was  no  officer  at  this 
time  in  the  barracks,  and  I  did  this  as  fcrjeant-major.  I  did 
not  procure  this  number  completely  5  but  I  caufcd  as  many 
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men  as  I  could  join  the  town-guard.  I  followed  the  men 
upon  this  occafion  ;  that  Is,  the  divifion  was  a  little  before 
me.  There  were  no  other  fet  of  men  that  foUov/ed  them  at 
this  very  moment. 

Did  you  fee  Captain  Macdonogh  ? 

He  met  me  paft  the  corner  of  Caftleftreet  •,  and  he  took 
the  men  down  to  that  flreet,  and  I  went  alfo;  but  the  di- 
vifion had  fcarcely  arrived  there,  when  there  came  a  great 
force  of  men  out  of  the  barracks.  Captain  Macdonogh  had 
now  taken  the  command  ;  and  I  think  it  was  of  the  whole 
body  that  came  down  in  fuch  a  confufion.  I  affiiled  in  put- 
ting them  into  line  when  in  Caftleftreet. 

Was  there  confufion  on  the  ftreets  at  this  time  ? 

I  faw  great  confufion  towards  the  right  of  the  line  on  the 
part  6f  the  mob.  When  I  was  drefting  the  men,  feveral  of 
them  faid  to  me,  that  it  was  eafy  for  me  to  talk,  but  it  was 
not  fo  eafy  for  them  to  ftand  in  the  pofition  they  were  in. 

Did  you  obferve  Captain  Macdonogh's  behaviour  on  this 
occafion  ? 

I  did ;  he  took  off  his  hat  and  addrefled  the  mob  ;  but  I 
faw  that  it  was  in  a  conciliatory  manner. 

Did  you  hear  the  orders  that  he  gave  to  the  military  on 
this  occafion  ? 

After  he  returned,  he  addrefled  the  people  different  times. 
He  then  turned  to  the  men,  and  defired  them  to  fhoulder 
arms,  and  prime  and  load  with  cartridge.  Soon  after  that, 
he  commanded  them  to  order  arms,  and  ftand  at  eafe  -,  and 
then  retired  again  towards  the  people. 

When  he  did  this,  How  did  he  behave  to  them  ? 

He  behaved  as  before.  There  were  a  confiderable  num- 
ber of  gentlemen  talking  very  civilly  to  him.  Shortly  after, 
he  returned  to  the  men,  and  ordered  them  to  fhoulder  •,  but 
I  did  not  hear  the  word  given  to  march.  The  men  wheeled 
about,  and  proceeded  towards  the  barracks.  After  this  he 
again  retired  towards  the  people. 

(Here  it  was  remarked  by  the  counfel  for  the  profecution, 
that  the  queftions  put  to  this  witnefs  refolved  into  a  repeti- 
tion of  what  had  gone  before.)     Upon  which 

Mr.  Erskine  rofe,  and  ftated  to  the  Court,  That,  fo  far 
from  being  a  repetition,  he  fubmitted,  that  this  part  of 
Mitchell's  evidence  was  one  of  the  moft  important  points  that 
had  occurred  during  the  proof:  for  the  Court  would  parti- 
cularly obferve,  that  after  the  men  wxre  marched  back  to 
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•.lie  barracks,    this  witnefs  faw  Captain  Macdonogh  returV\ 
towards  the  mob. 

(Here  tlie  witnefs  was  removed).     And 

Mr.  Clerk,  on  the  part  of  the  profecutor,  flated.  That  he 
ought  to  have  faid  a  few  words  previous  to  this  witnefs  be- 
ing brought  in.  The  fa6l  is,  that  he  was  accufed  of  being 
very  deeply  impHcated  in  the  fcene  that  occurred  in  Aber- 
deen on  the  4th  of  June  lail.  He  remained  a  confiderable 
time  in  jail  on  account  of  that  circumftance,  and  therefore 
IK)  obfervations  ought  to  be  made  in  prefence  of  the  wit- 
nefs. 

Mr.  Erskine.  I  repeat,  that  I  wifh  this  witnefs  to  be 
fully  examined,  and  fhall  cheerfully  acquiefce  in  whatever 
way  this  may  be  done  by  the  Court  j  trufting  that  your 
Lordfhips  will  keep  in  view,  that  we  have  never  had,  till 
710W,  any  one  witnefs  to  fay  where  Captain  Macdonogh  ac- 
tually was  immediately  after  the  men  marched  back  to  the 
•barracks.  If  I  can  fliow  then  by  this  witnefs,  that  Captain 
Macdonogh,  by  thus  remaining  behind  the  men,  was  not  in 
the  leall  degree  acceflbry  to  the  murder  of  Rofs,  it  will  fure- 
ly  be  a  moft  important  piece  of  evidence  in  this  cafe. 

(After  fome  further  converfation  the  witnefs  was  brought 
back.) 

You  fay,  that  Captain  Macdonogh  went  back  towards  the 
crowd.  What  happened  then  .?  Did  he  again  enter  into  any 
converfation  with  the  populace,  as  he  had  done  before  .'* 

I  followed  him,  left  any  danger  fhould  happen  him,  and 
cbfcrvcd  him  converfe  with  the  mob  as  formerly  ;  but  I  did 
not  underftand  the  nature  of  what  was  faid  on  that  occafion. 
When  I  came  up  to  him,  I  took  hold  of  his  arm,  in  order 
to  bring  him  away. 

What  interrupted  the  converfation  on  this  occafion  ? 

When  the  men  were  marching  back,  I  was  alarmed  to 
hear  the  found  of  fliots,  and  was  afraid  of  them  myfelf,  and 
ftepped  afide,  for  fear  of  being  hurt.  This  was  certainly  the 
caufe  of  that  interruption. 

Was  you  or  Captain  Macdonogh  hurt  upon  this  occa- 
fion ? 

Not  at  this  moment ;  but  I  afterwards  received  feveral 
firokes  with  ftones  upon  the  (boulders  •,  one  on  my  right 
knee,  and  another  on  my  left  cheek,  which  hurt  me  very 
much.  Captain  Macdonogh  had  parted  with  me  at  this 
time,  he  having  gone  away  on  hearing  the  men  commence 
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this  Irregular  firing,  and  I  faw  no  more  of  him  till  he  was  m 
cuftody  as  a  prifoner. 

Was  there  any  other  ferje^-it  prefent  with  you  and  Mr. 
Macdonogh  when  the  regimtru  lad  marched  back  ? 

Serjeant  Mackay  was  with  us,  he  having  come  out  of  the 
ranks,  and  endeavoured  with  me  to  perfuade  Captain  Mac- 
donogh to  retire,  or  along  with  me  to  help  him  home. 

(Here  the  witnefs  was  defired  to  turn  round  to  the  Bar, 
and  endeavour  to  find  out  Serjeant  Mackay.) 

(The  witnefs  did  fo,  and  pointed  him  out  as  the  perfon 
who  was  prefent  on  this  occafion.) 

6.  ADAM  LITTLE,  Corporal  in  the  14th  Regiment  of 
Foot. 

What  regiment  do  you  belong  to  ? 

I  belong  to  the  14th  Foot,  and  was  recruiting  at  Aber- 
deen in  the  month  of  June  lafl.  I  am  a  corporal  in  that  re- 
giment. I  remember  of  there  being  a  mob  on  the  ftreets  of 
Aberdeen. 

(Here  Mr  Clerk  rofe  to  objeft  to  this  witnefs,  on  account 
of  his  having  been  impronerly  cited,  having  been  ftyled  fer- 
jeant  inftead  of  corporal ;  but  upon  an  offt  r  to  cite  him  again 
by  his  proper  defignation,  it  was  agreed  that  the  examination 
ihould  proceed.) 

Do  you  recollccl:  of  having  feen  Serjeant  Sutlierland  du- 
ring the  courfe  of  that  evening  ? 

I  obferved  him  near  the  New  Inr,,  with  a  confiderable 
number  of  the  crowd  around  him ;  and  I  faw  him  (truck, 
and  he  defending  himfelf  with  a  flieathed  fword. 

(Here  the  witnefs  pointed  out  Serjeant  Sutherland.) 

Was  he  in  danger  of  being  hurt  by  the  populace,  when 
you  faw  him  in  that  fituation  ? 

He  might  be  fo ;  but  I  cannot  fay  that  he  was  in  danger 
of  his  life  on  that  occafion.     His  clothes  were  much  dirtied. 

Did  you  fee  Captain  Macdonogh  at  this  time  ? 

I  faw  him  coming  acrofs  the  ftreet  oppofite  to  the  tol- 
booth ;  and  when  about  the  middle  of  the  llreet,  there  was 
a  perfon  ftruck  him  with  fome  dirt  jull  upon  the  neck, 
though  I  could  not  dillinguilh  who  that  perfon  was.  He 
turned  about  and  fpoke  to  the  mob,  and  then  turned  away ; 
but  they  purfued  him,  throwing  things  at  him.  He  went 
to  the  town-lioufe,  and  foon  came  out  again.  Lieutenant- 
Colonel  Mackenzie  was  come  upon  the  llreet  at  tliis  time. 

I  faw 
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I  fiw  fomc  gentlemen  fpeak  to  him,  and  I  perceived  him 
fall  down  :  And  fliortly  after  I  obferved  a  reinforcement 
come  down  to  the  guard,  and  loon  afterwards  I  faw  them 
marching  back.  The  mob  were  throwing  dirt  and  Hones 
promifcuoufly  on  this  occafion.  The  guard  did  not  do  any- 
thing, except  two  men  that  came  out  to  affilt  Serjeant  Su- 
therland. None  of  the  gund  fire-J  before  the  reinforcement 
came  down.  I  heard  non^  previous  to  that  time,  except 
what  took  place  during  the  drinking  of  the  healths.  I  was  iii 
fuch  a  fituation  as  to  fee  the  men  diil:in£lly,  being  about 
the  middle  of  the  flreet  to  the  right  of  them.  Serjeant 
Cooper  was  with  them.  I  was  fo  near  as  to  be  able  to  over-* 
hear  all  the  words  of  command  mofl  diftinclly. 

What  was  the  behaviour  of  Captain  Macdonogh  ? 

After  the  men  were  formed  up  upon  the  flreet,  he  wenf- 
to  the  mob,  and  took  off  his  hat,  and  fpoke  a  good  deal  -,  and 
they  demanded  of  him  to  releafe  a  man  that  was  put  into  the 
guard-houfe  fome  time  before  this.  I  heard  him  fay,  that  if 
they  afked  it  as  a  favour,  he  would  releafe  the  man,  but  if 
they  demanded  it  as  a  right,  he  would  not  do  fo.  I  cannot 
fay  there  was  any  violence  on  the  part  of  the  mob  at  this 
particular  time.  I  underftood  that  the  man  had  been  re- 
leafed  before  this. 

State  diftinclly  to  the  Court  the  particular  words  of  com- 
mand you  heard  given  by  Captain  Macdonogh,  when  the 
men  were  drawn  up  acrofs  the  flreet. 

He  turned  about  from  the  mob,  and  they  Immediately 
raifed  a  great  (liouting.  He  came  up  to  the  front  of  the  re- 
giment, and  ordered  the  men  to  "  Prime  and  load  iv'ith  car^ 
«'  tridgey*  and  as  foon  as  they  had  done  this,  he  commanded 
them  to  order  arms.  He  then  turned  away  from  the  regi- 
ment, and  came  again  towards  the  mob,  fpoke  to  them,  took 
off  his  hat,  and  faid,  he  v  -iflied  them  to  be  quiet,  and  allow 
people  to  pafs  peaceably  u;jon  the  flreet.  There  were  fome 
gentlemen  prefent,  who  came  up  and  fpoke  to  him  about  the 
propriety  of  marching  off  the  men,  and  he  accordingly  agreed 
to  march  them  home.  I  did  not  hear  the  word  of  command 
to  march  home,  but  I  underftood  that  it  came  from  him.  I 
never  faw  Captain  Macdonogh  after  that.  He  did  not  appear 
to  me  to  go  up  with  the  men  to  the  barracks.  There  had  been 
no  firing  previous  to  this  period,  when  the  men  were  march- 
ing off,  and  the  firfl  part  of  them  out  of  fight,  and  the  crowd 
following  them,  and  damning  them  for  Highland  bougars, 
throwing  ftones  and  bricks  at  the  fame  time,  as  fall  as  they 
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could.  Some  of  the  men,  having  been  by  this  fomcyha: 
hurt,  came  down  of  themfelvcs,  and  formed  up  into  a  kind 
of  order,  but  very  irregular.  I  faw  fome  of  the  men  that 
were  hurt. 

Didyou  hear  any  word  of  command  given  at  this  time  ? 

There  was  none.  The  men  began  of  themfelves  to  fire. 
There  was  no  word  of  command  that  I  heard.  They  were 
juft  popping  off  their  mulkets  quite  irregularly. 

7.  DANIEL  MACNAB,  late  fervant  to  Captain  JNIac- 
donogh. 

Was  you  in  the  town  of  Aberdeen  on  the  4th  of  June, 
and  do  you  know  what  happened  upon  that  night. 

I  was  then  fervant  to  Captain  Macdonogh,  and  was  in  the 
town  of  Aberdeen  at  that  time.  I  am  not  now  his  fervant. 
I  was  prefent  at  the  commencement  of  the  riot  on  that  even- 
ing. I  remember  my  mailer  v/as  to  go  to  the  town-houfe, 
along  with  the  magiftrates,  to  drink  the  healths  on  that  oc- 
cafion.  About  8  o'clock  I  went  to  his  lodgings.  I  was  told 
by  Mrs  Ruflel  the  landlady,  that  as  there  had  been  a  riot,  it 
would  be  proper  for  me  to  go  in  fearch  of  Captain  Macdo- 
nogh. I  did  fo,  and  faw  iriy  mailer  addrefiing  the  crowd ; 
and  I  know  that  the  tendency  of  his  difcourfe  wa:  to  difluade 
the  mob  from  being  riotous.  I  did  not  attempt  at  this  time 
to  go  near  him.  In  a  fliort  time  a  fliower  of  ftones  were 
thrown  at  him.  I  then  rufhed  in  towards  him,  and  wilhed 
to  condutl  him  to  a  parcel  of  large  ilones  that  were  placed 
upon  the  flreet  for  building.  We  faw  at  this  time  the  fol- 
diers  abufing  a  man  who  was  then  lying  upon  the  flreet.  On 
this  Captain  Macdonogh  went  up  to  them,  and  tried  to  dif- 
fuade  them  from  hurting  him ;  and  he  faid,  for  God  Al- 
mighty's fake  defift.  Befides  this,  he  took  hold  of  thcii 
arms,  and  I  did  fo  too.  At  this  time  a  firing  commenced 
from  the  main  body  of  the  foldiers,  who  were  in  great  ir- 
regularity. On  hearing  this.  Captain  Macdonogh  went  up 
before  the  men,  and  cried,  <^  ha/t,''  and  befides  this,  he 
took  ofF  his  hat,  and  waved  it  for  the  purpofe  of  making 
the  men  return.  It  was  at  this  time  that  two  of  the  per.ce- 
officers  came  up  to  him,  when  he  was  thus  in  great  agitation. 
He  told  them,  that  he  had  been  endeavouring  to  pacify  the 
men,  but  that  he  really  could  not  get  it  accompliflied.  On 
this  they  took  hold  oi  him,  and  faid  he  was  their  prifoner. 
When  at  Mr.  Collifan's  fliop,  the  people  were  abufing  him 
much,  and  his  hat  fell  off.     On  feeing  this  I  went  up  to  a 
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gentleman  who  had  Hftcd  it,  and  afked  it  of  him.  A  perfon 
at  this  time,  I  perceived,  had  his  hand  Hfted  up  with  a  ftick 
in  order  to  ftrike  my  mafter.  1  took  hold  of  him,  and 
brought  him  down.  I  knew  that  Captain  Macdonogh  was 
taken  into  the  council-chamber.  I  went  in  there  alfo  j  and 
I  perceived  he  was  cut  above  the  eye.  He  defired  me  to  go 
and  bring  Surgeon  Macdonald.  I  did  fo,  but  could  not  get 
him.  Another  medical  gentleman  came  in,  and  Captain 
Macdonogh  alked  him  to  infpecft  his  wound  ;  but  that  gentle- 
man faid  lie  could  not  do  fo,  becaufe  his  attendance  was 
necefl'ary  for  a  perfon  who  was  feverely  wounded.  At  the 
time  the  firft  firing  took  place,  I  was  at  Mrs  Macleod  of  Col- 
becks'.  The  firing  commenced  at  the  time  when  my  mafter 
and  I  were  endeavouring  to  refcue  the  man  whom  we  faw  fo 
abufed  upon  the  (Ireet.  An  order  was  entered  in  the  or- 
derly-book upon  the  4th  of  June,  for  the  men  to  fire  2ifeude 
jcye  in  honour  of  the  day.  Any  man  that  had  his  ball-car- 
tridges along  with  him  on  tliat  occafion  would  be  puniHied 
on  the  fpot.  Both  Captain  Macdonogh  and  I  certainly  ima- 
gined, that  the  men  had  loaded  their  mufkets  with  blank 
cartridges,  otherwife  none  of  us  would  have  Hood  to  be  fliot 
at. 

Do  you  remember  any  thing  particular  tliat  Captain  Mac- 
donogh faid  to  the  mob  ? 

.Yxis,  I  do.  When  they  were  preffing  upon  him,  he  faid, 
«  Ah,  you  little  know  me,  my  good  fellows,  otherwife  you 
««  would  not  abufe  me  fo."  It  was  after  Captain  Macdonogh 
was  in  cuitody  that  he  ufedthefe  expreiTions. 

8.  Serjeant  JAMES  PORTERFIELD  of  the  42d  re-:- 
nent. 

Was  you  at  Aberdeen  on  the  4th  of  June  lalt  ^ 
I  was  then  in  that  town  with  a  recruiting  party.  I  was 
wpon  Caftleflreet  upon  tliat  evening.  I  faw  the  regiment 
after  it  was  brought  down.  I  faw  them  move  back  again  by 
fe£lions.  I  knew  Captain  Macdonogli  by  fight.  I  did  nor. 
fee  him  when  the  regiment  moved  off.  Trevious  to  that,  1 
faw  him  clofe  by  the  regiment. 

9.  JAMES  KNOWLES,  Merchant  in  Aberdeen. 

I  was  on  the  Caftleftreet  of  Aberdeen  on  the  4th  of 
June  laft.  I  faw  the  regiment  of  Rofs  and  Cromarty  F  angers 
^lawn  up  ou  the  ftreet,  and  alfo  faw  them  removed.     1  do 
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not  recollecl  of  feeing  Captain  Macdonogh  previous  to  ilie 
firing,  which  took  place  after  the  regiment  had  marched  off 
by  divifions,  and  returned  back  irregularly  to  the  ftreet. 

10.  JOHN  ALLISON,  Bombardier  in  the  Royal  Artil- 
lery. 

I  was  in  Aberdeen  upon  the  4th  of  June,  and  was  upon 
the  Caftleftreet.  I  faw  the  regiment  of  Rofs  and  Cromar- 
ty Rangers  drawn  up  acrofs  the  ftreet.  I  do  not  know 
Captain  Macdonogh,  but  I  faw  an  ofBcer  walking  backwards 
and  forwards  before  the  men ;  and  when  they  were  march- 
ing towards  the  barracks,  I  faw  this  fame  olhcer  v/alk  to- 
wards the  town-houfe.  This  witnefs  could  not  fwear  to  the 
particular  officer  whom  he  faw  upon  that  occafion ;  and  on 
looking  round  to  the  Bar,  declined  to  identify  any  of  the 
prifoners. 

11.  ABRAHAM  SHEPHERD,  Servant  to  Lieutenant 
Holckhalm  of  the  Artillery. 

I  was  in  Caftleftreet  of  Aberdeen  on  the  evening  of  4t]i 
June  laft.  I  recolle£l  of  the  regiment  of  Rofs  and  Cromar- 
ty Rangers  being  drawn  up  acrofs  that  ftreet,  and  an  ofticer 
gave  the  word  of  command  to  march  towards  the  barracks. 
I  faw  that  fame  ofHcer  at  that  time  go  towards  the  town- 
houfe,  and  the  people  on  the  ftreet  pelted  him  with  ftones 
and  dirt.  I  could  not  now  know  that  particular  officer,  but 
I  am  certain  it  was  the  fame  perfon  who  gave  the  word  of 
command  to  march,  that  moved  towards  the  town-houfe. 

12.  JAMES  MACKENZIE,  Soldier  of  the  42d  Regi- 
oient. 

(This  witnefs  (a  Highlander)  did  not  underftand  Englifli. 
Two  of  the  Jurymen  (Mr  Frazer  and  Mr  Macdonald)  were 
accordingly  fworn  as  interpreters,  having  declared  that  they 
underftood  the  Gaelic  language. 

I  was  a  foldier  of  the  Rofs  and  Cromarty  Rangers,  who 
were  quartered  at  Aberdeen  on  the  4tli  of  June  laft.  I  be- 
longed to  the  light-infantry  company.  I  am  acquainted 
with  Serjeant  Sutherland,  and  did  fee  him  upon  that  even- 
ing. I  remember  when  the  firft  firing  commenced.  I  was 
in  Serjeant  Sutherland's  fe6lion.  There  was  another  fer- 
jcant  in  that  fecSlion,  fo  that  Sutherland  had  not  the  entire 
command.  Serjeant  Sutherland  prevented  fome  of  the  men 
from  firing.     He  did  tliis  three  or  four  times.     He  drew  his 
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fvvovil  from  lils,bclt,  but  did  not  unflicath  it.  I  obferved  k 
miui  like  one  of  the  liglit-infantry,  in  coloured  cloaths,  fall 
upon  tlie  plalnftoues,  near  the  crofs.  I  faw  Serjeant  Su- 
therland go  up  to  the  barracks.  This  he  did  before  I  faw 
the  man  fall. 

(Here  the  witnefs  was  defired  to  turn  round  and  point 
out  Serjeant  Sutherland,  which  he  inftantly  did.  On  being 
afked,  if  he  was  acquainted  with  Serjeant  Mackay  of  the 
fame  regiment,  he  faid  he  was,  and  alfo  pointed  him  out 
at  the  Bar.) 

I  faw  Serjeant  Mackay  that  night,  and  heard  him  defiring 
the  men  not  to  fire,  but  to  return  home  ;  and  he  faid  the 
fame  thing  to  myfelf.  It  was  a  little  paft  9  o'clock  that 
Serjeant  Mackay  gave  thefe  orders.  Every  pcrfon  ^that  had 
got  a  (lone  thrown  at  him  attempted  to  fire,  and  it  was 
upon  this  occafion  that  Mackay  endeavoured  to  prevent 
them.  I  obferved  Sutherland  firft  attempt  to  do  this.  It 
was  after  I  heard  feveral  fliots  that  this  was  doing ;  that  is, 
wlien  the  people  of  the  town  had  thrown  ftones,  and  the 
regiment  had  been  ordered  to  go  to  the  barracks,  but  had 
brokep  their  ranks,  and  commenced  a  firing.  It  was  about 
five  minutes  before  I  faw  the  man  fall, 

13.  JOHN  ROBERTSON,  late  Private  Soldier  in  the 
Rangers,  now  faddler  in  Perth. 

I  was  a  foidier  in  the  Rofs  and  Cromarty  Rangers  on  the 
4th  of  June  laft,  then  quartered  at  Aberdeen,  and  am  now 
a  journeyman  faddler  in  Perth.  I  am  acquainted  with  Ser- 
jeant Sutherland,  formerly  alfo  belonging  to  that  regiment, 
and  obferved  him  during  the  riot.  I  faw  him  endeavouring  to 
prevent  the  men  both  from  charging  and  from  firing.  The 
lecftion  that  Sutherland  had  the  charge  of  were  then  difpofed 
to  fire.  I  was  juft  at  the  prefent  for  that  purpofe,  when  I 
was  flopt  by  Sutherland.  He  came  forward  with  his  fword, 
and  defired  us  not  to  fire  -,  and  he  ftruck  up  the  point  of  the 
mulket  at  the  fame  time. 

(Here  the  witnefs  pointed  out  Sutherland  at  the  bar.) 

I  was  upon  the  north  fide  of  the  flreet,  where  the  New 
Inn  is.  I  cannot  fay  whether  or  not  this  was  the  time  that 
the  rifleman  fell,  nor  do  I  know  whether  Serjeant  Mackay 
>vas  in  that  fe^ion  or  not. 

14. 
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14-  RODERICK  MACDONALD,  lateof  the  Rangers, 
now  of  the  42d  regiment,  a  Highlander. 

(Sworn  by  the  interpreters  as  above.) 

I  belong  to  the  4 2d  regiment,  and  was  a  foldier  in  that 
regiment  on  the  4th  of  June  laft,  when  recruiting  at  Aber- 
deen. I  faw  Serjeant  Mackay  on  that  evening,  after  the 
men  had  been  marched  from  the  barracks,  and  faw  him  al- 
fo  after  fome  fhots  had  been  fired.  I  faw  him  with  his  face 
towards  the  men,  keeping  them  in  their  ranks  ;  but  I  can- 
not fay  whether  or  not  he  had  a  halbert  in  his  hand. 

15.  ALEXANDER  FRAZER,  late  of  the  Rangers,  now 
of  the  42d  regiment. 

(Sworn  alfo  by  the  interpreters.) 
I  was  in  the  town  of  Aberdeen  on  the  4th  of  June  lafl. 
I  faw  Serjeant  Mackay  upon  that  evening,  and  perceived 
him  keeping  back  one  of  the  men  from  firing  ;  for  which 
purpofe  he  took  hold  of  his  mufket,  and  lifted  up  the  muzzle 
of  it.  I  did  not  belong  to  Mackay's  party.  I  was  in  the 
rear  of  the  men,  and  did  not  hear  any  firing  from  that  par- 
ty. A  ferjeaut  and  his  party  were  oppofite  to  the  guard- 
lioufe  after  the  firing  had  commenced.  They  were  not  {o 
far  as  the  New  Inn.  I  did  not  fee  Mackay  with  them  at 
all,  as  I  loft  fight  of  him.  I  do  not  know  the  man  wliom 
Serjeant  Mackay  prevented  from  firing,  but  I  underftand  that 
he  was  here  to-day  amongft  the  witneiTcs. 

16.  ALEXANDER  MUNRO,  late  of  the  Rofs  and 
Cromarty  Rangers,  now  of  the  42d  regiment,  a  Highlander. 

(Alfo  fworn  by  the  interpreters.) 
I  belonged  to  the  Rangers,  and  was  in  the  town  of  Aber- 
deen on  the  evening  of  the  4th  of  June  laft.  I  faw  Serjeant 
Mackay  only  once  that  evening,  but  cannot  fay  whether  he 
had  his  halbert  or  not,  nor  do  I  know  what  he  was  doing, 
but  I  faw  him  with  his  face  towards  the  men.  I  heard  no 
firing. 

17.  JOHN  MACLENNAN,  formerly  of  the  Rangers, 
now  of  the  42d  regiment. 

I  belonged  to  the  Rofs  and  Cromarty  Rangers  on  the 
4th  of  June  laft.  I  am  acquainted  with  Serjeant  Mackay, 
and  faw  him  upon  that  evening.  I  remarked  him  very  much 
in  front  of  the  men,  ke^eping  them  in  their  ranks,  as  I  ima- 
gined.    This  was  previous  to  their  firing ;  and  I  cannot  fay 
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t'lJt   I   faw  him  after  tlic  firing  commenced.     I  might  have 
done  fo,  but  I  am  not  certain. 

iS.  LEWIS  MACKENZIE,  lute  Colonel  of  the  Rofs 
and  Cromarty  Rangers. 

What  was,  or  is  now,  your  opinion  of  the  four  men  at 
tlie  bar  ? 

With  regard  to  Serjeant  Mackay,  he  was  ferjeant  in  the 
Rofs  and  Cromarty  Rangers  ever  fmce  I  was  Colonel  in 
that  regiment.  I  always  thought  him  fober  and  attentive  to 
his  duty,  remarkably  well-behaved  and  of  great  humanity, 
and  I  never  indeed  had  occafion  to  find  fault  with  him  in 
any  one  particular,  during  the  whole  time  the  regiment  of 
the  Rofs  and  Cromarty  Rangers  continued  embodied. 

With  regard  to  Sutherland,  my  Lords,  I  mull  fay,  that 
he  is  without  exception,  one  of  the  belt  behaved  young  men 
that  I  ever  knew.  ?Ie  was,  I  think,  only  about  eight  months 
altogether  in  the  regiment,  and  when  only  three  months  had. 
elapfed  after  his  joining  them,  his  good  behaviour  entitled 
him  to  be  promoted  to  the  rank  of  a  ferjeant. 

In  fa£l:,  my  Lords,  thefe  two  young  men  were  both  re- 
markably well-behaved  and  exceedingly  worthy  of  truft  ;  in 
fo  much,  that  they  were  always  chofen  for  pay  ferjeants.  I 
believe  Serjeant  Mackay  may  be  about  24  years  of  age. 
"With  regard  to  Sutherland,  I  remember  him  much  longer 
ago,  and  I  fuppofe  that  he  may  be  now  about  20  years. 

Mr.  Erskine.  With  regard  to  Captain  Macdonogh, 
M'hat  is  his  character  ? 

I  think  he  comes  up  in  every  refpecl  to  t:iar  of  a  man  of 
honour,  of  remarkable  humanity,  and  in  every  point  of  view 
a  gentleman.  I  have  had  frequent  opportunities  of  knowing 
it.  I  think  he  is  a  good  foldier ;  he  belonged  to  the  Life 
Guards  before  he  came  into  the  Rangers. 

The  counfel  for  the  pannels  having  declared  their  proof  to 
be  concluded,  Mr.  Clerk  rofe,  and  addrefied  the  Jury  in 
the  following  terms  : 

Mr.  clerk's  address  to  the  JURY. 

Gentlemen  of  the  Jury, 

From  tcftlmonles  to  which  the  greateft  refpeft  is  due,  you 
have  juft   now  been  informed,   that  all  of  tlic  prifoners  are 
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perfons  of  good  cluracler,  and  even  of  diilingiiifned  good 
character,  each  in  his  own  fphere  of  life ;  and,  notwith- 
ftanding  the  nature  of  the  duty  which  I  have  to  pei-form, 
thefe  teftimonies  afforded  me  very  fincere  pleafure.  But 
although  fuch  evidence  would  neceflarily  have  had  the 
greater  weight,  had  it  been  applicable  to  the  cafe  now  under 
confideration,  it  appears  to  ine,  that  it  cannot  do  much  good 
to  the  prifoners  in  the  prefent  cafe,  the  charge  againft  them 
being  of  fuch  a  nature,  that  proofs  of  their  general  good  cha- 
ra6ler,  however  honourable  to  them,  do  not  in  the  lead 
diminifh  the  probability  of  the  charge,  or  affect  the  evidence 
given  in  fupport  of  it. 

Gentlemen,  the  facts  of  the  cafe  have  been  fo  fully  ex- 
plained in  the  courfe  of  taking  the  evidence,  that  it  will  not 
be  necefTary  to  trouble  you  with  a  detailed  llatemiCnt  of  them. 
Some  general  remarks  will  be  fufacient  to  bring  us  to  the 
queftions  which  you  have  to  try. 

I  agree  with  my  learned  friend,  ]Mr.  Horner,  who  opened 
the  defence  with  fo  much  ability,  that  you  ought  in  a  parti- 
cular manner,  in  this  cafe,  to  guard  yourfelves  againft  the 
effect:  of  prepofTefTions,  arifrtg  from  circumftances  which 
may  have  come  to  your  knowledge,  otherwife  than  by  the 
proof  adduced  in  this  trial.  But,  while  you  liften  to  no  pre- 
pofTefTions againft  the  prifoners,  allow  me  to  remind  you, 
on  the  other  hand,  that  the  caufe  of  my  poor  and  unfortunate 
client  ought  as  little  to  fuffer  from  prepofTefTions  of  another 
fort.  And  here  I  allude  in  particular  to  the  fact,  that  al- 
though this  is  a  profecution  for  murder,  it  is  not  carried  on 
as  ufual  at  the  inftance  of  his  Majefty's  Advocate,  who  lias 
declined  to  profecute.  It  may  perhaps  be  imagined,  that 
a  cafe  in  which  the  public  profecutor  does  not  think  fit  to 
appear,  cannot  be  confidered  as  a  cafe  of  guilt,  becaufe  in 
general  it  is  his  duty  to  come  forward  in  fuch  cafes.  But, 
gentlemen,  I  muft  put  you  on  your  guard  againft  this  man- 
ner of  reafoning.  I  have  the  greateft  regard  and  rcfpeft  for 
the  Lord  Advocate,  but  I  know  not,  nor  have  I  had  any  op- 
portunity to  inquire  into  the  circumftances  which  made  him 
decline  this  profecution,  and  it  would  have  been  utterly  in- 
competent to  bring  evidence  rcfpecting  fuch  matters  before 
you  :  this  I  am  certain,  that  if  he  knew  the  cafe  from  the 
precognition,  and  formed  an  opinion  that  the  accufed  were 
not  guilty,  it  is  not  his  Lordfliip's  opinion,  but  your  own, 
that  you  are  bound  to  follow.  Gentlemen,  you  have  before 
you  an  unhappy  old  man  calling  for  jufticc  on  the  murderers 
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r>r  his  fon  -,  and  although  his  Majefty's  Advocate  has,  in 
vlTtue  of  his  office,  greater  powers  and  privileges  than  be- 
long, I  believe,  to  the  Public  Profecutor  of  any  other 
country  in  Europe,  and  greater  perhaps  than  are  perfe£lly 
confiilent  v/ith  a  proper  adminiltration  of  juftice,  the  law- 
does  not  empoM'er  liini  to  quafli  a  profecution  of  this  nature  ; 
and  the  mifchievous  confequences  of  fuch  a  power,  if  it  ex- 
ilted,  mult  appear  very  llron;2;ly  from  an  example  that  has 
occurred  in  this  very  trial,  Enfign  Lanigan  having  fubmitted 
to  a  fentence  of  fugitation  rather  than  hazard  his  trial,  (and 
the  evidence  you  have  heard,  though  not  the  whole  evidence 
againfl:  him,  mud  have  convinced  you  of  what  would  have 
been  his  fate,  if  he  had  made  his  appearance,)  notwithftand- 
ing  there  is  no  public  profecution  againft  him,  and  he  has 
liad  i]\c  good  fortune  to  eicape  from  jullice.by  being  admitted 
to  bail. 

As  to  the  other  prifoners  who  have  fairly  furrendered 
themfclves  for  trial,  you  are  to  confider,  whether  the  evi- 
dence adduced  is  fufiicient  to  prove  their  guilt  in  the  murdej: 
charged  againft  them  in  the  indi<Sl:ment  ?  And  this  is  a  mixed 
queltion,  partly  in  fa£t  and  partly  in  law :  but  as  I  appre- 
hend there  cannot  be  much,  if  any,  difpute  about  the  fa£ls, 
what  will  chiefly  require  your  confideration  is,  the  dry 
queftion  of  law^,  refulting  from  the  fa6ls  which  have  been 
proved  beyond  the  pofTibiiity  of  difpute  by  fo  many  witnefTes. 
1  can  fay  for  myfelf,  and  I  hope  for  my  client,  however 
great  the  misfortune  which  called  for  this  profecution  at  his 
inllance,  that  there  is  not  the  remotefh  wifli  on  this  fide  of 
the  bar,  to  itretQh  any  point  againd  the  prifoners  either  in 
fact  or  in  law. 

Gentlcmeni  the  fa£ls  of  the  cafe,  in  fo  far  as  they  are 
material  to  the  iflue,  are  very  few  and  very  fimple.  It 
appears,  that  on  the  4th  of  June  laft,  the  anniverfary  of  his 
Ivlajefty's  birth-day,  the  Inhabitants  of  the  city  of  Aberdeen 
employed  themfelves,  as  ufual  in  every  tOM'n  of  the  kingdom, 
in  celebrating  the  joyful  occafion  •,  and  a  general  feflivity 
prevailed  among  all  ranks,  from  the  magiltrates  down  to 
the  meaneft  of  the  populace.  The  ftreets  were  crowded 
with  idle  people,  and  as  it  always  happens  on  fuch  occa- 
fions,  the  boys  let  loofe  from,  the  fchools  or  releafcd  from 
their  work,  amufed  themfelves  with  throwing  fquibs,  dead 
cats,  and  garbage  from  the  kennels,  at  each  other  and  at  the 
pafTengers.  All  this  paiTes  in  our  own  city  of  Edinburgh 
every  King's  birth-day  j  and  the  fame  fcenc  is  exhibited  in 
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the  other  towns  of  Scotland.  It  betokens  no  diipofition  to 
riot,  and  creates  no  apprehenfion  of  public  difturbance.  It 
is  almoft  confidered  as  the  privilege  of  the  populace,  or 
rather  of  the  boys,  to  amufe  themlelves  in  that  manner  on 
one  day  in  the  year,  and  they  are  perfectly  quiet  on  the  day 
following.  It  has  been  proved,  that  on  the  laft  King's 
birth-day,  the  populace  in  Aberdeen  were  not  uncommoi:!;/ 
mifchievous  5  but  on  the  contrary,  (bowed  in  their  conduct 
and  behaviour,  a  difpofition  lefs  tending  to  riot  than  ufual. 

At  this  time,  the  Rofs  and  Cromarty  Rangers  w^ere  quar- 
tered at  Aberdeen,  under  the  command  of  the  priloncr, 
Lieutenant-Colonel  Mackenzie.  It  has  been  dated  in  defence, 
that  this  was  a  raw  and  undifciplined  regiment,  and  there 
is  no  reafon  to  doubt  this  fact.  It  has  aUb  been  flatcd,  as  a 
regiment  v/hich  had  then  newly  come  from  Ireland  ;  and 
confequently  you  mull  fuppofe,  that  it  had  recently  been 
employed  in  the  military  executions  for  fupprefTmg  the  dif- 
orders  prevalent  in  that  country,  under  a  fyftem  of  martial 
law  in  v/hich  the  civil  magiilrate  had  no  voice  or  authority. 
It  is  eafy  to  conceive  the  habits  of  thinking  and  of  a£^ing, 
•which  mud  have  been  produced  upon  foldiers,  thus  ac- 
cuftomed  to  ufe  their  arms  againft  a  populace  as  their 
enemies  j  and  however  different  in  their  fentiments,  the 
people  of  Aberdeen  could  not  be  very  different  in  their  ap- 
pearance from  the  people  of  Ireland.  It  has  been  laid  too, 
that  this  regiment  had  been  deprived  of  the  aiTiftance  of  its 
iifual  complement  of  officers,  mod  of  them  being  abfent  on  a. 
Court-Martial  in  Edinburgh.  This  was  the  ftate  of  the  regi- 
ment on  the  laft  King's  birth-day,  when  Colonel  Mackenzie, 
:and  all  of  the  officers  who  remained  with  the  regiment, 
were  invited  by  the  magiftrates  to  come  to  the  town-hall,  to 
drink  his  Majefty's  health  in  honour  of  the  occafion  ;  and, 
gentlemen,  you  have  been  informed,  that  one  and  all  of 
the  officers  accepted  of  the  invitation,  leaving  the  regiment, 
fuch  as  it  has  been  defcribed,  to  a£l  for  itfelf  towards  the 
populace  of  Aberdeen,  which,  though  not  really  in  a  (late  of 
difturbance  confidering  the  occafion,  was  apparently  (if  a 
proper  allowance  was  not  made  for  the  time)  in  a  ftate  of 
fome  diforder.  This  populace  was  certainly  difpofed  to  play 
as  many  tricks,  and  ufe  as  many  freedoms,  with  men  in  a 
military  drefs,  as  with  other  perfons  who  appeared  on  the 
ftreets ;  and  you  have  even  been  told,  that  the  mob  was 
particularly  difpofed  to  infult,  that  is,  to  throw  fquibs, 
dead  cats,  and  garbage  of  all  kinds  at  the  foldiers — and   in 
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(hort,  to  pay  them  the  ufual  compliments  of  the  day.  Know- 
ing all  this,  tlie  regiment  was  left  to  aft  according  to  its  own 
diicretion,  without  the  lead  control  from  its  otlicers ;  and 
although  th^  barracks,  in  which  the  foldiers  were  quartered, 
are  feparated  from  the  reft  of  the  town,  and  the  foldiers 
might  have  been  ordered  to  remain  at  home,  and  to  excite 
no  difturbance  by  appearing  on  the  ftreets,  no  fuch  pre- 
caution was  taken.  They  were  allowed  the  moft  perfeO: 
liberty  to  do  what  they  pleafed,  and  at  the  Hime  time  were 
allowed  the  cuitody  of  their  arms  -,  and  (what  appears  in- 
deed inconiiltent  with  the  rules  of  difcipline,  and  certainly 
quite  inconfident  with  the  public  fafety,)  it  appears,  that 
the  foldiers  of  this  raw,  undifciplined,  and  ungoverned  regi- 
ment ufually  had  accefs  to  ball-cartridges,  and  no  precaution 
whatevcT  was  taken  to  prevent  their  ufmg  them  on  this  occa- 
fio'^  Thus  they  were  equally  expofed  to  irritation  from  the 
populace,  and  to  the  temptation  of  revenging  themfelves  by 
the  moll  bloody  means,  without  control. 

Gentlemen,  in  confequence  of  an  univerfal  fentiment, 
the  anniverfary  of  his  Majelly's  birth-day  is  always  celebrated 
as  a  day  of  public  joy  and  feftivity ;  and  it  is  highly  proper 
and  even  neceflary,  efpecially  for  men  in  public  fituations, 
to  give  the  ufual  telHmonies  of  loyalty  on  that  occafion.  But 
I  need  hardly  obferve,  that  the  performance  of  fuch  a  duty, 
if  it  be  called  fo,  ought  not  to  be  attended  with  a  dereliftioii 
of  all  other  duties  ;  and  this  is  a  remark  which,  I  am  afraid, 
will  prefs  extremely  hard  on  Colonel  Mackenzie  and  Captain 
Macdonogh.  It  appears,  that  the  glafs  went  round  rather  too 
freely  at  the  town-hall,  and  that  thcfe  prifoners  had  fo  much 
wine  that  they  were  intoxicated,  the  Colonel- very  much, 
and  the  Captain  in  a  leffer  degree.  It  has  been  ftated,  that 
the  Colonel  is  a  man  of  habitual  fobriety,  and  this  I  am 
willing  to  believe  ;  perhaps,  his  fobriety  on  common  occa- 
fions  may  have  the  more  expofed  him  to  intoxication  on  this. 
His  inexperience  of  the  eileft  of  wine  may  have  betrayed 
him  to  take  more  than  he  could  carry.  But  whatever  was 
his  excufe,  certain  it  is,  that  the  Colonel  was  extremely 
drunk  indeed  •,  and  Captain  Macdonogh,  though  not  fo  far 
gone  as  his  commanding  officer,  was  very  confiderably 
afFefted  by  the  wine  which  he  had  drunk.  The  officer  on 
guard,  Enfign  L  migan,  he  who  has  now  fled  from  juftice, 
inftead  of  attending  his  guard,  fat  drinking  with  the  magi- 
ftrates  in  the  town-hall,  and  got  into  a  (late  of  intoxication 
nearly  approaching  to  madnefs. 
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After  drinking  till  he  was  intoxicated,  Colonel  Mackenzie 
left  the  town-hall.  In  his  way  out  he  made  a  flip  and  had 
zlmoft  tumbled  down  flairs,  a  circumftance  which  is  afcrib- 
ed  by  Enfign  Brown  to  drunkennefs.  Having  got  into  tlie 
ftreet  he  met.  with  Enfign  Lanigan,  who  at  this  time  was 
very  outrageous.  Lanigan  tokl  him,  that  there  was  a  dan- 
gerous mob  on  the  ftreets,  whicii  had  forced  the  guard.  In- 
deed, the  prifoners  have  attempted  a  proof  that  the  guard 
had  adlually  been  forced,  but  in  this  they  have  completely 
failed.  If  Colonel  Mackenzie  had  been  fober,  inflead  of 
being  influenced  by  the  drunken  fancies  of  Lanigan,  he 
would  have  looked  round  and  would  have  judged  for  him- 
felf ;  and  if  he  had  done  fo  coolly,  it  is  impofhble  to  fuppofe 
that  he  would  have  confidered  the  populace  and  the  boys  on 
the  ftreets,  notwithflanding  the  frolicfome,  perhaps  mif- 
chievous  humour,  as  in  the  lead  degree  dangerous,  confider- 
ing  it  was  the  evening  of  a  King's  birth-day.  But  the 
Colonel,  being  unable  from  the  flate  in  which  he  was  to 
form  an  accurate  judgment  upon  the  matter,  took  every 
thing  for  granted  that  was  fiated  to  him  by  Lanigan  or 
ethers ;  and  as  if  he  and  all  his  oflicers,  together  with  the 
guard,  were  in  danger  of  their  lives,  he  immediately  fent 
to  the  barracks  fuch  orders  as  were  calculated  to  bring  the 
whole  of  the  regiment  into  the  ftreet,  with  their  arms  and 
ball-cartridges,  under  the  imprcflion  that  it  would  be  necef- 
fary  to  ufe  them  immediately  againft  the  populace,  in  order 
to  iave  the  lives  of  their  ofHccrs  and  com.panions.  The  men 
in  the  barracks  accordingly  affembled,  and- were  marched 
down  into  Cailleftreet,  where  the  populace  were  moft 
numerous,  by  Captain  Macdonogh. 

And  here.  Gentlemen,  you  will  pleafe  to  obferre,.  4]^at 
Colonel  Mackenzie  g?\Q  thefe  orders,  not  only  v.'ithout  the 
authority  of  the  Civil  Magiflrates  of  the  city,  but  without 
confulting  tliem,  or  even  giving  tliem  notice,  although  they 
were  jufl  at  hand.  Colonel  Mackenzie  was  but  a  few  yards 
from  the  door  of  the  town-hall,  and  he  was  attended  by 
two  town-ferjeants.  Tliefe  two  men,  I  am  convinced, 
would  have  been  able,  without  any  other  afhftance,  to  have 
difperfed  the  crowd;  but  at  any  rate,  they  could  im- 
mediately have  procured  the  interference  of  a  magiilrate,  if 
that  had  been  ncceflary.  But  Colonel  Mackenzie  forgetting, 
I  fuppofe,  that  he  was  not  then  acSling  at  b/is  own  difcretioii 
in  the  excrcife  of  martial  law  ..midft  the  hxrrcrs  of  rebellion, 
made  no  application  to  the  civil  power,,  and  willicd   for  no 
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afTiftancc  but  that  of  his  regiment  drawn  up  in  the  market- 
place, with  their  mufkets,  bayonets,  and  ball-cartridges. 

Having  thus  drawn  up  his  regiment  in  the  flreets,  ready- 
to  revenge  the  fancied  infults  oflcred  to  their  ofhcers,  and 
ripe  for  flaughter  on  any  pretence,  tlie  Colonel  thought  pro- 
per to  retire  to  the  barracks,  leaving  what  might  follow  to 
the  chapter  of  accidents.  He  pafTed  them  in  his  way  to  the 
barracks  without  faying  a  fingle  word  *,  and  although  tliey 
were  brought  down  to  fupport  the  guard,  yet  when  he  dii- 
covered  that  the  guard  had  not  been  forced  and  ftood  in  na 
need  of  fupport,  he  gave  them  no  orders  to  return. 

Thefe  are    the    general   features  of  Colonel  Mackenzie's 
condu8:,  and  it  would  ferve  no  purpofe  to  enter  into  minute 
details  refpe£ling  it :  the  fum  of  it  is,  that  the  Colonel  being 
drunk,  ordered  out  his  men  to  quell  what  he  fuppofed  to  be 
u  riot,  though  there  was  no  riot,  and  in  confequence  of  bis 
orders  the  (laughter  was  committed.     How  the  law  (lands 
upon  this  cafe  I  (liall  afterwards  confider.     The  point  I  fhall 
now  proceed  to  (late  is,  what  feems  to  be  the  refult  of  the 
evidence  as  to  the  condudl  of  Captain  Macdonogh.     He  had 
been  very  much  elevated  with  wine  before  he  left  the  town- 
hall,  and  inftead  of  going  (Iraight  home,  which  in  ail  pro- 
bability he  would  have  done  if  he  had  been  fober,  he  mixed 
with  the  croM'd  on  the  ftreets.     It  has  been  proved,  that  the 
Captain  had  lodgings  in  Queenftreet,  and  that   in   going  to 
that  llreet  from  the   town-hall  there  is  no  occafion   to  pafs 
through  Cadleftreet,  where  the  mob  was,  and  that  this  was 
neither  the  fliorteft  nor  the  mofl:  natural  way  for  the  Captain 
to  take  in  order  to  reach  his  own  lodgings  :  but  it  is  moil 
probable,  that  the  Captain  wiflied  to   amufe  himfelf  witli 
the  frolics  of  the   populace   in  Caftleftrcet,  and  it  appears 
that  he  very  foon  had  his  (hare  of  their  attention.     He  mufl 
have  been  remarkable  as  an  officer  and  a  well-dre(red  man; 
and   in   addition  to  thefe  circumftances,   which  would  in- 
fallibly of  themfelves  have   attracted  the  notice  of  a  King's 
birth-day  populace,  the  intoxication  of  the  Captain,  which 
muft  have  been  apparent  to  every  body,  made  it  quite  im- 
poihble  that  the  crowd  (hould  overlook  him.     Accordingly, 
fome  filth   was  caft   upon  his  cloaths  ;  and  though  it  doer, 
not  appear  whether  this  was  done  intentionally  or  not,  yet 
the  Captain  took  it  extremely  amifs  and  thought  that  he  was 
very  much   infulted.     On  this  occafion  a  fober  man  would 
have  retired  ;  and  if  he  had  thought   it  worth  his  while  to 
feek  for  a?iy  redrefs  againft  the  fuppofed  iiifolence  of  the 
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mob,  he  would  have  demanded  it  from  the  civil  maglllrate. 
Indeed,  I  do  not  knovi^  what  redrefs  is  due  to  a  man,  who 
voluntarily  mixes  in  the  fcene  of  coarfe  and  boifterous 
amufemenrs  of  the  loweft  populace  on  a  King's  birth-day, 
even  though  his  cloaths  and  linen  fhould  be  a  little  the  worle 
for  it.  But  Captain  Macdonogh  appears  to  have  been  in- 
capable, at  the  time^  of  making  this  or  any  other  raf:ional 
refledion.  Inflead  of  extricating  himfelf  from  the  mob,  he 
continued  among  them.,  provoking  theci  to  violence  by  the 
extravagance  and  inconfiflency  of  his  behaviour.  Sometimes 
he  drew  his  fword,  and  menaced  them  with  the  utmoft 
fury;  and  at  other  times,  forgetting  his  anger,  he  pulled  off 
his  hat,  and  harangued  them  with  an  excefs  of  politenefs, 
as  well  as  kindnefs,  treating  as  his  deareft  friends  the  very 
perfons  whom,  a  few  minutes  before,  he  had  threatened 
with  death,  and  thus  expofmg  himfelf  alternately  to  their 
refcntment  and  derifion.  After  the  Captain  had  employed 
himfelf  in  this  manner  for  fome  time,  he  went  to  the  guard- 
houfe,  where  he  found  Mr.  Lanigan,  who  happened  to  be 
more  drunk  than  he  was,  and  much  more  inclined  to 
violence.  They  did  not  retire  into  the  guard-houfe,  which 
they  might  have  done,  (and  which,  confidcring  they  had 
excited  a  certain  degree  of  difturbance,  they  ought  to  have 
done,  if  they  did  not  retire  fome  where  elfe,)  but  remained 
on  the  ftreet  before  the  guard-houfe,  and  by  their  conduct 
and  behaviour  continued  to  provoke  a  contention  betwixt 
themfelves  and  the  populace.  Soon  after,  we  find  Captain 
Macdonogh  returning  to  the  town-hall  in  order  to  make  his 
complaint  to  the  magiftrates,  on  account  of  the  infults  that 
had  been  offered  him.  And  it  may  fliew  you,  gentlemen,  how 
little  the  people  were  at  this  time  inclined  to  mifchief,  that  a 
fmgle  man  was  allowed  to  pafs  through  the  midll  of  them  un- 
molefted,  for  the  very  purpofe  of  giving  information  to  the 
magiftrate  againft  them.  Captain  Macdonogh,  having  made 
his  way  to  the  town-hall,  did  not  think  it  neceilary  to 
apply  to  any  magiftrate,  but  thought  it  fufficient  to  fpeak  to 
the  town-clerk  ;  and  from  the  very  nature  of  his  application 
it  is  manifeft,  that  there  was  no  rijot  to  be  fuppreflcd — for 
he  did  not  afk  Mr.  Copland  to  procure  him  alhltance,  either 
to  prote£l  himfelf  or  any  body  elfc.  What  he  demanded 
was,  that  fome  perfons  in  the  crowd,  who  had  infultcd  him, 
fliould  be  fecurcd  and  punifhed.  Accordingly,  Mr.  Copland 
told  him,  that  if  he  could  condefcend  on  (point  out)  the 
perfons  who  had  ufed  him  ill,  they  fhould  be  taken  into 
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ciiftody.  C.ipta'in  INInccloiiogh  did  not  undertake  to  do  thisj 
and  purfucd  his  application  no  farther.  He  left  the  town- 
hall  along  with  Colonel  Mackenzie  and  fome  other  officers, 
and  :\^i\n  mixed  with  the  fame  crowd  of  which  he  had 
complained. 

To  prevent  any  farther  difturhance,  the  town-clerk  order- 
ed two  of  the  town-ferjeants  to  follow  Captain  Macdonogh  ; 
and  it  is  remarkable,  iliat  two  men  were  fuflicient  for  his 
protection.  No  infult  was  olTered  by  the  populace,  either 
to  the  town-oflicers,  or  to  Captain  Macdonogh  while  he  re- 
mained with  them.  But  as  they  plainly  fiiw  to  what  the  in- 
difcretion  arifing  from  his  drunkennefs  would  expofe  him, 
they  earncftly  entreated  that  he  would  go  home,  inftead  of 
remaining  in  the  (Ireets.  Captain  Macdonogh,  however, 
was  not  in  a  humour  to  follow  this  prudent  advice  ;  and  the 
ferjeants,  after  taking  care  of  him  for  fome  time,  defpaired 
of  being  able  to  prevail  with  him  to  return  home,  and  there- 
fore left  him. 

Soon  after  this  Colonel  Mackenzie,  propofing  to  reinforce 
the  guard,  fent  a  corporal  to  bring  down  the  regiment ;  and 
afterwards,  Captain  Macdonogh  fet  out  on  the  fame  errand. 
It  would  appear  that  he  met  the  regiment  on  its  way,  and 
took  the  command  of  it,  Colonel  Mackenzie  having  by  this 
time  retired.  The  foldiers  were  drawn  up  acrofs  the  ftreet, 
with  Captain  Macdonogh  at  their  head,  and  their  unexpect- 
ed appearance  naturally  brought  a  number  of  people  to  the 
fpot.  Here  Captain  Macdonogh  exhibited  the  fame  extra- 
vagance and  inconfiftcncy  of  behaviour  as  formerly,  fhovi^ing 
fometimes  the  moll  unneceilary  condefcenfion  to  the  people, 
and  at  other  times  provoking  them  by  menaces  equally  un- 
ncceiTary.  Several  of  the  principal  citizens  now  became 
afraid  of  mifchief,  and  ftrongly  reprefented  to  Captain  Mac- 
donogh the  impropriety  of  his  remaining  with  his  foldiers 
in  that  place.  They  at  length  prevailed  with  him  to  lead  off 
the  men,  and  notwithftanding  they  had  been  brought  to  re- 
inforce the  guard,  the  Captain  actually  ordered  them  to 
march  ofF,  on  condition  that  the  gentlemen,  at  whofe  re- 
queft  this  was  to  be  dons,  Ihould  prevent  the  populate  from 
pelting  them  in  their  retreat.  Thefe  circumftances  of  them- 
felves  are  fufficient  to  fhew,  how  little  the  guard  flood  in 
need  of  reinforcement,  and  even  that  there  was  no  occafion 
for  military  afliflance  at  all  to  reftrain  the  populace. 

Before  the  men  were  ordered  to  march  off  to  the  barracks. 
It  is  diftiu£lly  proved,  that  Captain  Macdonogh  gave  them 
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orders  to  prime  and  load.  Whether  thefe  orders  were  given 
merely  as  a  menace  to  intimidate  the  populace,  or  with' a 
view  to  bloodfhed,  mud  be  left  to  conjeclure.  Some  of  the 
moft  diftin6l  witnefTes  fay,  that  the  Captain's  order  was, 
*«  With  ball-cartridge  prime  and  load  •,"  but  it  is  of  little 
confequence  to  inquire,  whether  he  ordered  the  men  to  load 
with  ball-cartridge  or  not,  becaufe  it  appears  that  they  had 
nothing  to  load  with  excepting  ball-cartridges,  and  that  the 
Captain  muft  have  been  aware  of  this  at  the  time  when  he 
gave  thefe  orders.  It  is  proved,  that  the  foldiers  of  this 
regiment  ufually  had  a  certain  number  of  ball-cartridges, 
which,  to  prevent  accidents,  were  taken  out  of  their  cuflody 
when  there  was  to  be  aj^«  de  joy.  On  fuch  occafions  they 
had  blank-cartridges  given  them,  and  after  the  feu  de  joy 
was  over,  they  again  were  furnifhed  with  their  ball-cartridges. 
On  this  occafion,  their  blank- cartridges  had  been  exhaufted 
at  the  feu  de  joye;  and  therefore,  unlefs  we  fuppofe  that 
Captain  Macdonogh  was  altogether  deprived  of  the  power  of 
refle<Sl:ion,  he  muft  have  been  aware  that  in  ordering  the 
men  to  prime  and  load,  he  ordered  them  to  load  with  ball- 
cartridge. 

Thus  ftood  the  foldiers  of  t?iis  undifciplincd  regiment, 
ready  for  mifchief,  wifhing  perhaps  for  fuch  orders  as  would 
lead  to  it,  when  Captain  Macdonogh  attempted  to  march 
them  back  to  the  barracks.  I  fee  no  reafon  to  think,  that 
he  did  not  ferioufly  wifh  to  get  them  back  without  mifchief ; 
and  although  there  is  fome  confufion  in  the  evidence,  I  am 
perfuaded  he  did  every  thing  in  his  power  for  that  purpofe. 
I  do  not  ftand  here  to  blacken  tlie  character  of  Captain  Pklac- 
donogh,  by  rcprefenting  the  evidence  againft  \\\m  as  being 
ftronger  than  it  is.  That  his  conduct  has  been  criminal  I 
fliall  afterwards  endeavour  to  fhew;  but  I  do  not  mean  to  con- 
tend, that  the  laft  degree  of  criminal  barbarity  can  be  im- 
puted to  him.  I  am  convinced,  that  at  this  time  he  fincere- 
ly  wifhed  to  draw  off  the  foldiers  without  any  farther 
difturbance,  and  that  in  endeavouring  to  do  fo,  nothing 
could  be  farther  from  his  intention  than  to  encourage  them 
to  fire  upon  the  populace. 

It  would  fecm,  however,  that  the  Captain  was  unable  to 
effe6l  his  purpofe.  The  regiment  followed  him,  or  M'ent 
along  with  him,  towards  the  barracks  for  a  little  way.  A 
fhout  then  arofe  from  the  populace  in  triumph,  I  fuppofe, 
at  the  retreat  of  the  foldiers.  It  has  been  called  by  fever  ;i 
witnefles  a  derifive  fjout^  which  exprcfTcs  the  mockery   and 
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exultation  of  the  crowd.  I  am  pcrfuaded,  that  this  was 
enough  to  provoke  to  immediate  violence  fueh  a  regiment, 
although  it  has  been  faid,  that  the  fliout  was  accompanied 
with  other  marks  of  offence,  which  liave  been  magnified 
by  fome  of  the  witnefles  into  a  dangerous  fhower  of  Hones, 
-iid  rcprefented  by  others  as  being  the  trifling  indifcretion  of 
.1  few  boys,  not  attended  with  any  danger  or  inconvenience. 
Such  as  the  infult  was,  however,  the  foldiers  immediately 
wheeled  about,  and  rufhed  upon  the  populace  with  their 
fire-arms  loaded  with  ball.  Nothing  elfe  could  have  been 
expelled  : — the  regiment  was  undifciplined,  therefore  unfit 
to  obey  orders — without  its  complement  of  officers,  there- 
fore without  the  reflraint  neceflary  to  a  difciplined  regi- 
ment— recently  employed  in  fuppreffing  a  tumultuous  re- 
bellion, therefore  cruel  and  ferocious  to  a  mob,  its  natural 
enemy — accuftomed  to  a6l  under  martial  la\v,  therefore  to 
dcfpife  the  civil  magiflrate — had  been  ordered  to  prime  and 
load  by  its  oflicer — had  heard  his  menaces — had  been  en- 
couraged and  juftified  in  flaughtering  the  people  for  the 
fame  trifling  caufes — above  all,  this  armed  rabble  mull  have 
feen  that  its  leader  was  drunk,  and  therefore  mufl  have  been 
fenfibie  of  no  control. 

I  admit,  that  recently  after  this  ferocious  attack  upon  the 
people.  Captain  Macdonogh  was  apprehended  by  one  of  the 
town-ferjeants,  and  that  he  was  actually  in  cuftody  when 
Rofs  was  murdered  •,  nay  farther,  I  will  do  Captain  Mac- 
donogh the  juftice  to  believe,  that  if  he  had  continued  with 
the  foldiers,  he  would  have  done  every  thing  in  his  power  to 
prevent  bloodflied  :  but  though  he  was  not  adually  prefent 
w^hen  the  murder  was  committed,  I  mufl  take  the  liberty  to 
maintain,  that  he  is  implicated  in  that  crime  ;  becaufe  it  is 
inipolTible  to  deny  that  he  was  the  perfon  who  brought  the 
foldiers  from  the  barracks,  who  prepared  them  for  the 
daughter  of  the  people,  and  who  gave  them  an  opportunity 
of  rufliing  forward  in  the  manner  I  have  defcribed.  I  now 
proceed  to  confider  the  import  of  the  evidence  fo  far  as  it 
attaches  to  the  other  two  pannels,  Mackay  and  Sutherland. 

"Who  then  w^ere  guilty  after  Macdonogh  was  feized  ? 
Gentlemen,  it  appears  to  me,  that  the  greatefl  part  of  this 
regiment  were  implicated  in  tlie  guilt  of  murder,  if  they  had 
"been  profecuted ;  for  it  feems,  that  they  all  returned  from 
the  barrack-gate  and  run  on  the  mob  without  orders.  It 
appears  to  me  furprifing,  that  notwithftanding  there  were 
more  than  a  hundred  people  guilty  of  this  murder,  we  have 
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pnly  been  able  to  felecfl  two  ;  and  that  even  in  regard  t^ 
thefe  two,  there  fhould  be  a  confiderable  degree  of  uncer- 
tainty. When  we  confider,  however,  that  all  the  regiment 
were  ftrangers  in  town,  when  we  attend  to  the  quick  fuc- 
ceflion  of  events,  and  that  every  body  was  running  here  and 
there  to  fave  their  lives,  it  is  not  fo  much  to  be  wondered 
at,  that  we  could  only  find  a  few  who  could  fpeak  to  the 
point,  or  identify  any  of  the  foldiers.  Let  us  confider  the 
nature  of  their  evidence.  Gentlemen,  in  the  firft  place, 
you  have  the  evidence  of  Robert  Gibb  j  and  I  am  fure  I 
need  not  put  you  in  mind  that  this  witnefs  was  a  very  dif- 
tin£l  one  indeed.  He  fays,  that  he  went  up  to  Captain 
Macdonogh,  when  at  the  head  of  the  line  in  Caftleflreet, 
and  was  one  of  thofe  \Yho  perfuaded  him  to  retire.  Ac- 
cordingly he  tells  you,  that  the  foldiers  were  ordered  oft, 
and  fo  it  was  that  they  did  march  off,  and  a  confiderable 
part  difappeared  at  the  head  of  Cafileflreet.  He  ftates,  that 
in  confequence  of  a  huzza  by  the  mob,  the  foldiers  in  the 
rear  rufhed  back  •,  and  he  tells  you,  that  two  ferjeants  were 
at  the  head  of  thefe  men.  He  mentions  that  one  of  thefe 
ferjeants  faid,  Let  us  be  at  the  rebels;  and  that  he  and  another 
gentleman  tried  to  keep  back  the  crowd.  He  was  afked  who 
that  ferjeant  was,  and  he  pointed  out  Mackay  as  one  of  the 
ferjeants  ;  but  was  unable  to  fay,  whether  or  not  it  was  him 
that  uttered  thefe  words  or  not.  He  rather  thought  it  was 
the  other  j  but  at  the  fame  time,  he  was  perfedly  certain, 
that  Mackay  was  one  of  thofe  who  returned  with  the  men, 
in  order  to  attack  the  crowd.  The  two  ferjeants  were  among 
the  firfl  who  came  down.  He  and  others  endeavoured  to 
Hop  them,  the  one  faid.  Let  us  be  at  the  rebels,  and  another 
of  the  regiment  laid  hold  of  him  and  puflied  by  him,  &c. 
Does  not  then  his  evidence  amount  to  this,  that  Mackay  was 
at  the  head  of  thofe  foldiers,  and  was  inftrumental  in  mak- 
ing them  run  ofl^from  their  officers,  and  thus  rufliing  among 
the  crowd .?  Now,  gentlemen,  what  is  to  be  conceived  of 
this  }  If  you  believe  what  Mr.  Gibb  tells  you,  and  I  dare  fay 
you  will  not  fee  any  caufe  to  doubt  him,  what  is  the  refult  ? 
Is  it  to  be  believed  that  the  ferjeants  tried  to  keep  back  the 
men  from  the  mob .?  No  !  Thefe  foldiers  were  rulhing 
down  in  the  mod  diforderly  manner,  and  as  Mackay  was 
one  of  the  ferjeants  of  that  party,  he  was  the  pcrfon  who 
committed  this  outrage  and  murder. 

Then,  gentlemen,  you  will  plcafe  attend  to  the  evidence 
^f  Mr.  Affleck,  w  hp  was  alfo  very  clofely  queftioned,    and 
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tlicrc  W23  no  manner  of  doubt  with  regard  to  his  identify- 
ing  the  perfon  of  whom  he  fpoke.  It  is  diflincflly  proved  by 
his  evidence,  that  IMackay  was  the  perfon  who  headed  the 
party  by  whom  Rofs  was  ftiot.  Tliis  is  proveil,  if  you  be- 
lieve what  he  faid,  and  I  fee  no  reafon  you  have  to  doubt  it. 
Mackay  came  up  and  threatened  Gibb  and  Chahnas  with 
his  halbert.  It  is  clear,  that  he  was  the  one  who  was  guilty 
of  the  violence  towards  Chalmers  and  Gibb.  There  is  ano- 
ther part  of  the  evidence  againft  Mr.  Mackay,  though  I  do 
not  think  it  conclufive.  It  appears,  that  tViis  Mr.  Mackay 
was  the  laft  man  who  went  into  the  barracks  that  i.ight;  he 
was  the  perfon  whom  the  Provoft  found  and  laid  hold  of, 
and  who  faid  to  him,  w/:nt  did  he  care  for  a  civil  magijlrate^ 
he  (the  Provoft)  ivas  no  officer.  This  fhowed,  that  this  man's 
blood  was  up,  and  that  he  was  very  hot.  This,  as  a  piece 
of  evidence,,  is  of  fomc  importance,  confidering  the  defence 
let  up  by  Mackay. 

Gentlemen,  the  defence  which  I  allude  to  is  nothing  elfe, 
than  that  he  endeavoured  to  reftrain  the  foldiers,  while  the 
mob  were  running  about  in  order  to  fave  their  lives.  Mac- 
kay has  brought  forward  one  witnefs,  Roderick  Macdonaldj 
to  fay,  that  he  was  making  attempts  to  caufe  the  men  keep 
their  ranks ;  which,  fuppofmg  it  had  taken  place,  is  not  in 
the  fmallefl  degree  inconfiflent  with  the  accufation,  that 
Mackay  led  on  the  charge  againft  this  innocent  niuluiudc. 
Alexander  Frafer,  who  was  one  of  the  Rangers  at  that  time, 
fays,  he  faw  him  keeping  back  the  men  from  firing.  There 
was  no  inconfiftency  there.  Perhaps  he  might  not  have 
wifhed  the  men  to  fire  in  that  particular  direftion,  but  there 
is  no  evidence  that  this  took  place  at  the  particular  time  wlien 
the  outrage  was  committed  by  the  party.  Thefe  circumftances 
are  not  inconfiftent  in  the  leaft  degree,  even  granting  tliat 
they  were  all  true. 

Now  let  me  indulge  myfelf  with  a  remark  or  two  with 
regard  to  this  evidence,  being  negative  evidence,  inftead  of 
pohtive.  Gentlemen,  there  was  a  remarkable  trial  in  this 
country,  I  mean  the  trial  of  Captain  Porteous  on  account 
of  his  having  ordered  the  town-guard,  of  which  he  was 
commander,  to  fire  upon  the  populace  at  the  execution  of 
a  fmuggler.  I  believe  moft  of  you,  gentlemen,  already  are 
acquainted  with  the  nature  of  that  cafe.  It  was  there  prov- 
ed, that  Porteous  had  commanded  his  men  to  fire,  and  that 
he  himfelf  had  actually  fired  off  his  piece.  It  was  proved  by 
many  witnefles,  and  particularly  by  one  v/ho  was  near  him, 
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that  a  certain  fhot,  v/hich  he  was  an  eye-Vv-ltncfs  to,  did  not 
come  from  Porteous  himfelf,  but  that  it  came  from  one 
of  his  men,  who  had  fired  over  his  flioulder.  But  Por- 
teous himfelf  had  pofitively  fired  off  his  own  mufket,  fo  that 
negative  gave  way  to  pofitive  evidence.  Captain  Porteous 
produced  his  own  piece  afterwards,  with  every  fign  of  its 
not  having  been  fired.  But  this  was  not  enough  ;  for  it  was 
not  alledged  that  he  had  cleaned  his  piece,  or  had  ufed  ano- 
ther man's  firelock,  and  accordingly  that  negative  evidence 
gave  way  to  the  pofitive,  and  the  Jury  actually  found  that 
Captain  Porteous  was  guilty  of  murder.  It  is  well  known, 
however,  that  he  was  afterwards  pardoned,  but  that  was 
altogether  independent  of  v/hat  occurred  upon  the  trial. 

Granting  to  be  truth,  therefore,  the  whole  of  what  thefe 
witnefles  fay  concerning  Mackay,  it  cannot  prove  that  Mac- 
kay  was  not  moft  aclive  in  this  difturbance  on  the  Itreets  of 
Aberdeen.  Fifty  things  v/cre  done  in  tlie  fpace  of  five 
minutes,  fufiicient  to  attraft  the  attention  of  a  witnefs.  In 
one  moment  he  may  have  been  {ecu  by  one  witnefs  doing 
one  thing,  and  at  another  tim.e  doing  another.  Gentlemen, 
the  depofitions  of  all  the  witnefl"es  may  be  perfe£lly  true. 
But,  gentlemen,  when  we  draw  a  comparifon  between  the 
charafter  of  the  witnefTes,  there  is  no  manner  of  doubt  with 
regard  to  the  fuperiority  of  thofc  who  have  been  examined 
in  fupport  of  the  profecution.  The  appearances  at  the  time 
mufl:  neceflarily  have  made  a  very  great  impreffion.  The 
witnefies  were  almoft  all  flrangers  to  INIackay.  We  have 
feen  that  at  leafl  four,  viz.  Affleck,  Gibb,  Chalmers,  and 
Littlejohn,  without  the  fmalleft  difficulty,  diftinguiihed 
^lackay  as  the  perfon  who  had  done  tliofe  fatts  which  they 
have  defcribed.  It  feems  to  me  almoft  irrefiflible — they  are 
all  fa£Vs  connciSled  with  one  another,  which  demonitratc 
that  Mackay  took  a  part  in  fpurring  on  the  men  to  ufe 
violence  againft  the  inhabitants  of  Aberdeen.  It  feems  to 
me,  that  when  we  contraft  the  two  fcts  of  witnefles  toge- 
ther, it  is  impofilble  not  to  give  credit  to  what  thefe  lafl 
have  aflerted. 

Now,  gentlemen,  I  come  to  confider  the  cafe  of  Serjeant 
Sutherland.  With  regard  to  him,  there  is  evidence  of  what 
palTed  before  the  firing,  which  I  think  deferves  attention. 
It  is  proved,  that  Sutherland  was  along  with  Enfign  Lanigan, 
and  ordered  the  foldiers  at  the  guard-houfe  to  fire.  This 
iliowed  the  nature  of  his  difpofition. 

Mr.  Ironfide  depone.s,  tliat  Lanigan  and  Sutherland  called 
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mit  repeatedly  to  the  fokliers  to  fire.  Willliim  Freeman  and 
Francis  Boniiynian  depone,  that  Sutherland  was  at  the  head 
of  the  party  who  lired  when  Rofs  fell. 

Gentlemen,  in  particular  Freeman  had  exceeding  good 
caufe  to  know  Sutlierland,  for  the  ball  which  was  intended 
for  Mr.  Copland's  head  went  through  Mr.  Freeman's  hat. 
This  circumltance,  no  doubt,  pointed  out  Sutherland.  I 
never  heard  a  more  di{lin(ft  teftimony  all  my  life.  He  clear- 
ly (liowed  that  this  perfon,  Sutherland,  was  guilty  of  com- 
manding that  {hot,  and  alfo  of  commanding  the  whole  party 
during  the  courfe  of  the  firing.  There  is  another  point 
again  it  Sutherland.  We  brought  forward  a  witncfs  who  had 
been  mod  barbaroufly  ufed  on  tliis  occafion,  and  the  perfon 
whom  lie  picked  out,  as  the  author  of  the  outrage  towards 
him,  was  Sutherland.  He  laid  hold  of  poor  Dickie,  and  he 
was  the  perfon  under  whofe  arm  one  of  the  foldiers  (tabbed 
him.  There  is  not  the  ieaft  reafon  to  fuppofe  that  he  was 
miitaken  in  the  man.  In  fliort,  from  his  evidence  alone, 
there  is  not  the  fmallefi:  reafon  to  fufpe£t,  that  Sutherland 
was  not  guihy  of  what  is  laid  to  his  charge.  Gentlemen, 
you  faw,  that  notwithftanding  that  extraordinary  method  to 
find  out  and  identify  the  perfons  alluded  to,  fo  as  to  fhow 
whether  the  witnefles  knew  a  particular  pannel  or  not,  none 
of  them  had  the  fmalleft  hefitation  in  pointing  out  Suther- 
land in  this  cafe,  as  the  man  they  alluded  to. 

Gentlemen,  in  defence  of  Sutherland,  tlie  teftimony  jufl 
refolvcs  into  the  very  fame  kind  of  negative  evidence,  as  in 
the  cafe  of  the  other  pannel  Mackay.  We  could  not  afk  a 
witnefs  if  he  himfelf  had  fired,  when  he  was  to  depone  in 
relation  to  Sutherland's  guilt.  The  facls  fwore  to  by  the 
witneffes  adduced  for  Sutherland,  are  by  no  means  incon- 
fiftent  with  the  profecutor's  proof;  and  (how,  that  this  man 
did  every  thing  in  his  power  to  11  ir  up  the  foldiers  againil  the 
populace. 

Gentlemen,  I  confider  this  evidence  for  Mackay  and  Su- 
land  to  be  of  fo  extremely  light  and  unfatisfa<^ory  a  defcrip- 
tion,  that  I  rather  ought  to  apologize  for  detaining  you  in 
long  on  the  fubjcift  of  it  •,  and  therefore,  I  iliall  now  pro- 
ceed to  what  I  have  to  fay  with  refpe£t  to  the  whole  of  tlii 
pannels. 

And,  gentlemen,  I  have  now  to  confuler  fome  very  deli- 
cate queltions  indeed,  and  fuch  as  ought  not  to  be  unnecef- 
farily  llirred,  either  in  fpeaking  or  in  writing — qiieftions  ii) 
which,  if  poffible,  we   ihould  not  even  think — quellions,  I 


fay,  which  are  fludloufly  avoided  by  the  learned  author  of 
the  C:-iminal  Law  of  Scotland,  who  does  no  more  than  join 
with  jne  in  thla^.ir,'-,  that  iuch  queftions  fhould  never  be 
agitated  : — I  iricaii,  How  far  the  mihtary  maybe  employed, 
on  different  occafions,  in  this  country  ?  Gentlemen,  neither 
you  nor  I,  nor  even  you,  my  Lords,  have  it  in  your  power 
aKvays  to  avoid  fuch  difcufllons,  for  they  neccffarily  occur 
in  this  and  fimilar  queftions  *,  and  therefore,  I  fluill  now 
proceed  to  point  out  the  violence  that  has  occurred  in  this 
cafe.  All  the  (hooting,  ftabbing,  and  knocking  down,  on 
the  part  of  the  foldiers,  would  have  been  perfectly  lawful, 
juftifiable,  neceflary,  and  praife-worthy,  if  this  had  been 
really  and  truly  a  dangerous  riot,  and  if  the  interpofition  of 
the  civil  magiftrate  had  been  regularly  obtained.  If  the 
common  fteps  that  are  pointed  out  by  legal  authority,  fuch 
as  reading  the  riot  a£l,  had  taken  place,  we  could  not  now 
have  been  talking  of  murder.  The  deaths  of  the  unhappy  fuf- 
fierers  might  have  been  as  it  is  now,  to  be  lamented — but 
we  could  not  as  we  can  do  at  prefent  ftyle  them  murders. 
But,  gentlemen,  you  have  heard  it  admitted,  that  there  was 
Rere  no  interpofition  of  the  civil  magiftrate  ;  and,  gentle- 
men, you  have  learned  how  far  it  was  lawful  for  the  military 
to  TiCty  as  they  have  done  in  this  cafe,  without  the  interpofi- 
tion of  that  civil  power. 

Gentlemen,  happy  it  is  for  us,  that  there  is  no  rebellion 
at  prefent  exifting  in  this  country.  Though  this  feems  to 
have  been  the  idea  of  one  of  the  ferjeants,  who  fpoke  fo  on 
this  unhappy  night,  we  have  no  fuch  thing  in  this  country 
as  martial  law.  The  military,  I  apprehend,  are  under  the 
orders  of  the  civil  magiftrate.  They  are  not  entitled  to  att 
but  by  his  authority  unlefs  in  one  cafe,  which  was  moft  cor- 
¥e6lly  ftated  by  Colonel  Stewart  this  day,  that  a  foldier  is 
entitled  to  defend  his  poft,  not  merely  in  felf  defence,  but 
to  defend  his  arms  and  to  defend  that  poft  which  is  under  his 
protection.  But  with  regard  to  all  other  queftions,  gentle- 
men, I  apprehend,  that  the  military  power  confifts  of  indi- 
viduals not  entitled  to  refent  infults  offered  to  one  another, 
but  under  the  direction  of  the  civil  magiftrate. 

Gentlemen,  what  would  be  our  fituation  in  this  city,  if 
fuch  conduct  were  allowable  ?  Every  officer  who  might  be 
infulted  upon  the  Itreets,  upon  the  flightcft  provocation 
which  he  might  chance  to  receive,  could  draw  out  his  men, 
and  order  them  to  fire  upon  thofe  ftreets.  It  is  perfectly 
clear,  that  he  muft  take  the  courfe  of  every  other  genUemaw. 
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He  is  not  cntitletl  to  have  rccourfe  to  liis  men  for  their  pro- 
tection.    If  he  had  fuch  power,  Why  fiiould  not  (from  the 
fame  principle)  a  fcrjeant  have  a  fimilar  power  ?  Nay,  even 
a  private  foldier  would  be   entitled  to  claim  it.     So  that  no 
infult,  however   trifling,  could  poffibly   be    offered   to    the 
military  without  having  recourfe  to  martial  law — I  hope  this 
will  never  happen  in   our  country  :  it  is  totally  impoFiblc. 
'i'he  civil  magillrate  mud  govern  in  fuch  cafes,  and  the  mi- 
litary  mufl  be  under  their  power  and  direfllon.     But  imoy 
There  was  in  this  cafe,  no  intervention  of  the  civil  magiftrate 
to  warrant  the  outrageous  conduct  of  the  military. — 2^/y, 
There  was  no  occafion  to  call  out  the  military,  unlefs  it  had 
been  in  defence  of  a  military  poft.     Suppofmg  th:.t  tlie  guard 
had  been  a  proper  military  pofl,    and  that  they  had  been 
called  out  by  Lieutenant-Colonel  Mackenzie  in  defence  of 
the  barracks,    or  any  other  military  llation,    it  might  have 
been  juftifiable.     If  a  military  poll  happen  to  be  attacked,  I 
fuppofe,  that  the  commanding  olHcer  is  the  perfon  who  may 
be  entitled  to  call  out  the  whole  regiment ;  but,  gentlemen, 
here  was  no  military  poft  attacked,  or  in  hazard  of  being  at- 
tacked.   It  is  true,  there  were  a  few  foldiers  ftanding  near  the 
guard-houfe  of  Aberdeen,  who  unfortunately  got  a  fhare  of 
what  the  boys  were  beftowing  upon  one  another,    but  can 
my  learned  friend,    v/ho  is  to  fpeak  after  me  in  defence  of 
thefe  pannels,    pofFibly  maintain,    that  this  was  a  military 
poft  in  danger  .^   Gentlemen,    there  is  another  kind  of  mili- 
tary poft,    with  which,    perhaps,    we  in  this  city  are  fome- 
what  better  acquainted — I  mean,  the  toivji-gaard.     They  are 
under  the  direfiion  of  the  provoft  and  magiftrates,  and  no 
other  officers  vv^hatever ;    -.uid  I  apprehend,    that  when  the 
magiftrates  of  any  town,  require  the  affiftance  of  any  guard 
whatever,    that  guard  is  in  no  other  fituation  earthly,  than 
a  mere  fubftitute  for  the  town-guard  : — were  it  otherwife, 
there  would  be  in  almoft  every  city  and  burgh  of  the  king- 
dom, a  military  power  thus  introduced,    by  which  the  aa- 
tliority  of   the  magiftrates  would  be  almoft  fuperfeded. — 
Gentlemen,  I  therefore  muft  fay,  that  I  have  very  conlider- 
able  doubt  if  it  would  be  competent  for  any  officer  whatever, 
without   the   interpofition   of  a   civil   magiftrate,    to  judge 
whether  that   party    really   required  reinforcement  or  not, 
I  muft  make  ufe  of  the  faculty,    with  which  I  am  endowed 
by  God  Almighty,  to  deny,  that  it  was  in  the  power  of  any 
officer  to  judge  of  the  propriety  of  reinforcing  this  guard. 
No  I   gentlemen,    it  was  alone  in  die  power  of  the  Provoft, 
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or  civil  magiftrate,  to  order  fuch  a  reinforcement  to  the  nfTifl:- 
ance  of  their  city  guard  ;  if  they  neglected  it  on  this  occafion, 
it  was  their  fauh.  It  was  well  faid,  in  a  book  with  whicli 
I  prefume  moft  people  are  more  or  lefs  acquainted,  that  no 
man  can  ferve  two  mafters.  Gentlemen,  the  fcrvants  of  a 
burgh  do  not  ferve  two  mafters  ;  it  is  they  that  are  the  King's 
officers  in  all  civil  refpedls.  Although  I  ftate  all  this,  it  is 
only  to  fhew  you,  how  extremely  lame  the  defence  is,  in 
whatever  point  of  view  it  may  be  taken,  "  That  there  was 
<«  an  attempt  made  to  force  this  guard."  I  muft  fay,  gen- 
tlemen, that  the  real  facl  is,  there  was  no  danger  whatever 
of  this  guard  being  deforced.  There  was  no  forcing,  nor 
danger  of  forcing  the  guard ;  and  I  (hall  alfo  endeavour  to 
{liew  you,  that  this  affiftance,  which  was  faid  to  be  neceflary 
for  the  guard,  was  employed  for  another  and  entirely  differ- 
ent purpofe,  and  not  the  one  for  which  it  is  alledged  to  have 
been  intended.  Now,  gentlemen,  this  leads  me  to  attend 
to  the  circumftances  of  the  mob,  which  is  faid  to  have  taken 
place  upon  the  laft  King's  birth-day.  I  hope  you  will  pay 
very  little  attention  to  the  evidence  of  Cooper,  who  faid  that 
no  foldier  could  keep  the  ftreets  of  Aberdeen  on  any  rejoic- 
ing day.  It  is  impoifible  for  me  to  believe  this  aflertion.  It 
was  not  attempted  to  be  fupported  by  any  evidence  whatever, 
that  Aberdeen  is  not,  in  general,  a  peaceable,  quiet,  and 
orderly  city.  Now,  what  is  the  evidence  you  have  on  the 
examination  of  the  Provoft  and  the  moft;  refpeclable  inhabi- 
tants of  Aberdeen,  Mr.  Garioch,  Mr.  Dingwall,  Mr.  Collifon, 
and  many  others,  whofe  names  I  am  fure  I  need  not  repeat  ? 
They  have  all,  no  doubt,  convinced  you,  that  the  laft  King's 
birth-day  was  extraordinary  quiet  in  the  town  of  Aberdeen  ; 
fome  have  faid,  that  there  was  not  two-thirds  of  the  people 
upon  the  ftreet,  which  are  ufually  to  be  feen  upon  the  King's 
birth-day :  and  though  one  of  the  witnefTes  told  you,  that 
he  had  heard  a  report,  that  there  was  an  intention  of  burn- 
ing in  effigy  a  worthy  commander,  (whom  he  very  properly 
did  not  name)  it  feems  to  have  been  exprefsly  contrary  to 
the  fa£l,  as  there  is  no  proof  or  mention  of  any  fuch  thing 
by  any  other  witnefs  but  himfelf.  Yet,  this  is  given  as  a 
caufe  for  a  difturbance  upon  the  ftreets  of  Aberdeen  on  that 
day.  But,  gentlemen,  from  whatever  circumftance  this  un- 
fortunate difference  may  have  arifen,  I  am  convinced,  that 
the  ftreets  were  extremely  quiet,  excepting  a  few  boys  who 
were  amufing  themfelves;  but  thefe  were  not  fo  dangerous, 
fo  mifchievous,  or  fo  mobbifli,  as  is  ufual  upon  fuch  occa- 
fion s. 


I 


(     '3«     ) 

fions.  But,  f;entlemcn,  it  is  not  difiicult  to  r.fTign  caufes  for 
this,  and  for  it  having  been  othcrwifc  in  the  coiirfe  of  that 
d.iy.  You  lire  told  by  Major  Weft,  that  he  (very  properly) 
deiired  all  his  recruiting  parties  to  keep  out  of  the  way, 
merely  in  cafe  there  (liould  be  any  difpute  betwixt  them  and 
the  mob  : — merely  from  the  idea,  that  wlien  foldiers  appear 
upon  the  ftreets  they  are  liable  to  be  pelted  by  the  crowd, 
and  that  it  is  impoflible  to  prevent  this  happening. 

Gentlemen,  it  is  mentioned  to  you,  that  Enfign  Lanigan 
(a  gentleman  who  is  not  a  pannel  on  this  occafion)  had  con- 
tributed a  good  deal  to  excite  the  crowd  on  that  evening, 
and  did  every  thing  pofhble  to  provoke  them,  and  occafion 
diilurbance.  It  is  proved  that  Lanigan  went  about  infulting 
the  mob.  It  is  alfo  proved  that  Macdonogh,  inftead  of  going 
peaceably  home,  as  he  ought  to  have  done,  irritated  the  po- 
pulace by  his  prefence  amongft  them  j  and  in  (hort,  the  crowd 
was  very  much  enraged  by  the  foldiers  one  way  or  other,  the 
particulars  of  all  which  need  not  be  here  recapitulated.  I 
J  iced  not  mention,  as  an  apology  for  any  diflurbance  on  the 
part  of  the  crowd,  the praferv'ulum  ingen'ium  Scotoruniy  for  I 
dare  fay  the  fame  thing  would  have  happened  in  any  country, 
and  with  any  crowd  whatever,  if  they  had  received  fimilar 
provocation.  But  certainly,  gentlemen,  this  particular  fet 
of  boys  did  not  behave  in  fuch  a  manner  as  to  make  them  a 
dangerous  mob.  It  was  attempted  to  fet  up  in  defence,  that 
the  guard  had  been  forced,  but  the  guard  was  not  forced 
during  that  day.  There  is  no  veftige  of  evidence  of  that  be- 
ing the  cafe.  In  (liort,  it  is  entirely  a  jcft  to  call  this  a  dan- 
gerous mob,  that  would  juHiify  the  interpofition  of  a  whole 
regiment.  Gentlemen,  it  is  ftated  by  Corporal  Douglas,  one 
of  the  Rangers,  and  who  belonged  to  Captain  Macdonogh's 
own  company,  that  he  went  up  by  himfelf  through  the  midft 
of  the  mob,  to  the  barracks,  in  order  to  defire  the  regiment  to 
beat  to  arms,  by  order  of  Colonel  Mackenzie.  That  Mac- 
donogh was  prefent,  and  repeated  the  words  after  Mackenzie, 
and  that  the  Captain  afterwards  went  up  himfelf  to  the  bar- 
racks for  the  fame  purpofe ;  and  after  all,  even  this  crowd, 
violent  as  it  has  been  reprefented,  did  not  on  that  occafion  do 
the  leaft  harm  to  either  of  thefe  men,  although  they  went  to 
call  the  regiment  for  the  avowed  purpofe  of  a<fl:ing  againft 
them.  It  cannot,  therefore,  be  faid  to  have  been  a  danger- 
ous mob.  Even  though  the  regiment  had  a6led  under  the 
orders  of  a  civil  magiftrate,  gentlemen,  if  bloodfhed  had 
followed,    I  would  have  confidered  the  civil  magiftrate  as 
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liable  for  the  ofTence,  for  in  fuch  a  cafe,  the  civil  rnnglilrate 
rnuft  take  particular  care  what  he  is  about ;  and  it  is  a  ge- 
neral rule,  that  he  who  executes  an  unlawful  order  is  liabb 
for  the  confequences  of  that  order,  as  well  as  the  perfon  who 
gave  fuch  an  unlawful  command.  This,  however,  is  a  cii- 
greflion.  I  was  talking  of  the  nature  of  this  fuppofed  mob, 
and  I  hope  I  can  prove,  that  this  was  no  crowd  that  can  be 
called  a  mob,  though  it  has  improperly  during  this  trial  been 
fo  denominated.  It  was,  I  aver,  nothing  more  than  fuch  a 
collecTtion  of  boys  as  ufually  aflemble  on  fuch  occafion-, 
which  half  a  dozen  of  town-officers,  armed  wiih  their  battens 
in  their  hands,  might  have  eafily  driven  off  the  flreets.  I 
muft  alfo  take  notice  to  you  here,  that  the  pretence  for 
bringing  down  the  regiment  is  one  that  is  extremely  {hallow, 
as  I  can  prove  to  you,  that  the  regiment  was  never  brougl'.t 
down  the  length  of  the  guard-houfe.  Captain  Macdonogh 
was  convinced,  that  there  was  no  occafion  for  it,  for  (ac- 
cording to  his  own  account)  he  left  his  regiment  and  aban- 
doned  the  purpofe  for  which  it  is  pretended  to  have  been 
originally  brought  down. 

Gentlemen,  having  faid  fo  m.uch,  I  am  now  brought  to 
confider  and  difcufs  another  queftion — one  which  I  would 
fain  wifli  to  avoid,  and  every  one  who  is  poffefled  of  the 
common  feelings  and  fentiments  of  humanity  in  his  breall, 
would  wifh  to  do  fo.  I  am  now  to  confider  the  Rate  of  fa£l:s. 
Had  the  military  power  been  under  the  authority  of  the 
civil  magillrate,  as  it  ought  to  have  been  on  this  particular 
occafion,  perhaps  none  of  the  fatal  confequences  which  are 
now  difcuffing  would  have  enfued.  It  is  proved,  however, 
that  no  application  was  made  to  that  civil  authority,  before 
it  was  too  late  to  prevent  the  direful  confequences  of  bring- 
ing down  this  regiment.  Seeing  then  that  thefe  men  have 
afted  fo.  What  is  the  precife  ftate  of  guilt  attachable  to  tlie 
prifoners  who  now  ftand  at  this  bar  .''  It  is  perfe£i:ly  clear, 
that  Colonel  Mackenzie  did  not  intend  to  kill  any  body,  nor 
even  did  Captain  Macdonogh  ;  and  it  appears  to  be  extreme- 
ly hard  indeed,  to  agitate  a  queftion  of  fuch  a  difagreeable 
and  delicate  nature,  where  fuch  is  the  cafe.  Gentlemen, 
It  feems  to  be  clear,  that  Lieutenant-Colonel  Mackenzie's 
afling  in  this  matter  was  confined  to  his  ordering  down  this 
regiment  to  fupport  the  guard  ;  and  that  Captain  Mac- 
donogh's  guilt  may  be  alfo  confined  to  his  having  demanded 
this  regiment  to  be  brought  down,  for  the  exprcfs  purpofe  of 
bis  own  defence.     There  are  feveral  evidences  fufficicnt  to 
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prove,  that  this  regiment  v/as  brouglit  down  for  no  other 
])urpofc,  than  to  revenge  feme  imaginary  oflenccs  that  vircre 
oflcred  to  the   ofhccrs.     Captain    Macdonogli,  indeed,  at- 
tempted to  get  off  the  men  without  doing  any  injury  what- 
ever ;   and  it  appears  to  me  to  be  very  hard  indeed,  to  enter 
upon  a  rubjecl  attended  witli  fuch  diftrefling  circumftances, 
but  I  muft  do  my  duty,   I  mud   ftate  to  you  this  point  of 
]-iw — ^Ihat  Colonel    Mackenzie  and    Captain  Macdonogh, 
liaving  ordered  down  the  regiment  in  order  to  aft  againft 
tliis   peaceable   and   inoffenfive  crowd  upon   the  flreets   of 
Aberdeen,  are  refponfible  for  all  the  unhappy  confequences 
which  followed,  let  them  be  what  they  may.     1  have  already 
mentioned  to  you,  that  there  was  no  order  of  a  civil  magi- 
ilrate,  and  that  it  was  as  far  from  being  incumbent  on  thefe 
officers   to   do  what  they  did,  as  it  was  in  the  noted  cafe  of 
Captain  Porteous.     The    only  pretence  or  excufe  for  their 
conduft,  which  has  hitherto  been  affigned,  is   one  tliat   is 
totally  unfounded  in  point  of  faft,  as  it  has  been  proved,  that 
there  was  not  the  leail  c.-;thly  foundation,  in  the  caufe  which 
they  have  chofen  to  affign  as  an  apology,  for  ordering  out  this 
reinforcement.     Yet,  gentlemen,  we  fee,  that  tlie  regiment 
was  a£lually  brought  down  by  thefe  very  perfons,  with  tlie 
exprefs   inflruftions,    that  in  cafe  of  any  attack   from  the 
populace,  they  were  to  repel  that  attack  force  to  force,  that 
is,  by  ufing  their  arms  -,  or  in  other  words,  they  were  fent 
down  by  Lieutenant-Colonel  Mackenzie  for  fupporting  hini- 
felf  and  his  officers,  in    an  unlawful   affray   in   which  they 
v/ere   involved   upon  the  flreets  of  Aberdeen,  and  one  too 
that  was  occafioned  entirely  by  their  happening  to  come  from 
the  town-houfe   in  a  itatc  of  perfeft  intoxication.     Gentle- 
men, I  fhall  fuppofe,  that  Colonel    Mackenzie  had  been  u 
perfon  poffeffed  of  a  large  eftate,  with  a  great  many  tenant:^, 
and  fervants,  and  unfortunately   finding    himfelf,  by  fomc 
means  or  other,  engaged   in  fome  difagreeable  fquabble   or 
affray  on  the  ftreets  of  Aberdeen,  that  he  had  fent  for  liis 
numerous  train  of  attendants  and  tenants  to  refent  the  in- 
jury he  was  fuftaining.     Is  it  polhble  to  imagine,  that  Lieu- 
tenant-Colonel Mackenzie  himfelf,  and  all  thefe  faid  iittend- 
ants,  who  had  thus  been  brought  upon  the  flreets  for  the 
acknowledged   purpofe    of  fighting   and    afting  under    his 
orders,  would  not  all  have  been  oulpable,  if  any  murder  hi-d 
been  by  them  committed,  and  all  liable  to  anfwer  for  the 
fatal  confequences  ?     Gentlemen,  you   r.il  well  know,  that 
it  is  a  maxim  in  law — «  ^/i  fac'it  per  allum^  facit  per  Jt.'' 
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If  I  order  my  friend  or  fervant  to  do  a  thing  that  is  unlaw- 
ful, it  is  I  who  am  acting  unlawfully  j  and  more  efpecially, 
j-f  I  command  my  foldiers  to  commit  a  murder,  is  it  poflible 
that  fuch  a  man,  giving  fuch  orders  attended  witli  bloodflied 
and  maflacrc,  is  not  even  more  guilty  in  the    eye  of  law, 
than  the  perfon  who  is  in   a  manner  bound  to  obey  him  ? 
I  admit,  that  no   perfon  whatever  is  bound  to  obey  an  un- 
lawful order  •,  but  moil   afluredly,  if  murder  is  committed 
by  inftruclions  of  any  one,  he  is  certainly   a  party  to  the 
murder,  and  there  is  no  difFcrence,  in  my  opinion,  in  point 
of  legal   criminality,  betwixt   the   perpetrator   and  he  who 
gave  the  order.     It  is  ftated,  both  by  the  writers  on  the  law 
of  England  and  Scotland,  that  he  who  fends  a  perfon  to  do 
an  unlawful  thing  with  violence,  is  liable  for  all  the  confe- 
quences  cf  that  violence,  be  it  what  it  may.     If  I  fend,  for 
mftance,  my  fervant  to  do  an  unlawful  a6i:,  even  though  he 
has  got  no  inftru6tions  from  me  to  commit  that  with  violence, 
I  fufpecfl  that  I  would,  even  in  fuch  a  cafe  as  this,  be  ac- 
countable for  the  confequences  of  that  violence.     There  is  a 
harfli   docSbrine   amonglL   lawyers,    that    every    perfon   who 
orders  another  to  do  a  thing  that  is  unlawful,  is  liable  for  all 
the  confequences  of  fuch  an  unlawful  acEl,  whether  the  orders 
were  to  commit  murder  or  not :  For  inltance,  if  I  fend  out 
my  fervant  to  fmuggle,  it  cannot  be  doubted  that  I  am  de- 
frauding the  King,  a  crime  which  is  punifhable  according  to 
the  degree  of  the  oiTence  ;  but  if,   in  addition  to  that  crime, 
niy  fervant,  in  performing   my  orders,  fliould  commit  mur- 
der, I  too  muft  be  anfwerable  for  the  refult  in  point  of  law. 
However  hard  all  this  may  bear  on  the  private  party,  fuch  is 
furel  V  the  law  of  this  country  on  the  fubjecl.     I  fiiall  be  ex- 
tremely glad  if  my  Lord,  (meaning  Lord  Craig)  who  is  to  fpeak 
nfter  me,  fnould  be  of  a  different  opinion.     I  have  no  accefs 
as  yet  to  know  his  opinion  ;  and,  gentlemen,  before  I  con- 
tlude  on  this  point,  I  beg  leave  to  fay,  that  the  whole  of  my 
ciodrine  is  fupported  by    the   learned  author,  Mr.  Hume, 
who  has  written  fo  ably  and  fo  diflintlly  upon  the  Criminal 
Law  of  this  country.     I  have  had  occafion  to  quote  this  au- 
thor formerly,  and  fiiall  beg  leave  to  trouble  you  with  a  few 
more  of  his  remarks  in  two  diftinft   propofitions.     One  of 
thefe  is  general,  viz.  That  if  there  is  an  attack  with  the  in- 
tention of  committing  murder,  that  is  reckoned  murder : 
and  the  other  is.  That  he  who  fends  another  to  do  a  grievous 
injury,  and  death  follows,  he,  the  perfon  who  fent  him,  is 
guilty  of  murder — which  is  alfo  diftindly  ftated,  if  he  who 
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icnds  another  (liould  do  an  unlawful  act,  from  which  death 
might  have  followed. 

Now  with  regard  to  Captain  Macdonogh,  a  great  part  of 
iiis  guilt  may  be  drawn  from  what  I  have  already  ftated  with 
regard  to  Lieutenant-Colonel  Mackenzie.     Indeed,  he  feems, 
if  poiTiblc,  to  have  been  more  refponfible  than  even  Lieu- 
tenant-Colonel  Mackenzie.     He  too  has  an  excufe  p7'o  con- 
Jcicnt'ui;  he  did  a  thing  when  he  was  drunk,  which  he  would 
not  Iiavc   done  when  he  was  fober.     Captain  Macdonogh 
was  drunk  enough  to  be  irritated,  and  condcfccnds  to  be  the 
mellenger  of  this  unlawful  a6l  of  Lieutenant-Colonel  Mac- 
kenzie— he  leads  down  the  men  and  orders  them  to  prime 
and  load,  when  he  mud  have  known,  that  they  could  not 
obey  him    on  that   occafion  without   loading  with  ball-car- 
tridge, having  no  other  kind  of  cartridge  in  their  poflefTion, 
It  appears  dillin^lly,    Mr.  Macdonogh  repented  of  what  he 
had  done,  and  endeavoured  to  prevent  the  mifchief.  Whether 
or  not  he  was   aware  of  his  being  engaged   in  an  unlawful 
n<fb,  I  cannot  determine  :  I  do  not  know  whether  or  not  h(" 
be  a   lawyer.     His  humanity  interfered,  and  made  him  re- 
pent of  what  he   was  about  to  ^^o^  and  confequently  he  en- 
deavoured to  withdraw  the  men. 

With  regard  then  to  repentance,  this  makes  me  incline  t.^ 
take  notice  of  another  cafe.  It  is  a  cafe  of  the  attempt  t(> 
commit  an  unlawful  a6t  and  to  died  blood,  which  unlawful 
a6"t  is  carried  into  execution.  I  fliall  again  apply  to  my 
former  author,  Mr.  Hume.  He  f;iys,  that  if  a  retra^lion 
is  attended  with  the  full  effect,  there  is  no  punifhment.  i 
believe,  even  an  attempt  in  fome  places  is  murder ;  but^ 
gentlemen,  this  author  fays,  if  the  retraction  (hall  fail,  by 
the  mifcarriage  of  a  letter  or  otherwife,  tiien  perfons  io  guilty 
cannot  avail  themfelves  of  their  repentance.  It  h.as  gone  toi) 
far,  a  perfon  cannot  repent  of  it,  for  he  has  already  done 
that  on  which  the  mifchief  has  arifen.  Gentlemen,  let  u^ 
confider,  whether  this  is  the  cafe  or  not  with  Captain  Mac- 
donogh ?  Yea,  gentlemen,  in  my  opinion,  ir  fully  amounts 
to  it.  It  is  the  fame  \\\\\\z  as  if  he  had  toiled  a  lii^htcd  bomb- 
fliell  into  the  crowd,  or  introduced  a  wild  bead  amongil 
them.  His  repentance,  after  fuch  defpcrate  actions,  could 
not  have  availed  him  any  thing :  No,  he  could  not  have  the 
benefit  of  his  repentance.  Was  not  the  mifchief  done  in 
this  cafe  before  he  began  liis  repentance  ?  Did  he  not  brln^ 
thefe  men  into  Caftleftreet,  and  did  he  not  put  thefe  men 
into  a  fituation  for  the  purpofe  of  murder,  which  iu  ccrtaiii- 
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ly  one  of  tlie  g  recite  ft  of  mifchiefs  ?  Shall  he,  in  fuch  a  cnfe, 
have  the  henefit  of  his  repentance,  yea  or  not  ?  No,  gentle- 
men, I  think  it  is  impofTible,  and  therefore  I  (hall  not  prei's 
this  matter  farther. 

With  refpecH:  to  the  ferjeants,  I  beg  to  refer  you  to  the 
Indictment.  Gentlemen,  the  charge  therein  contained  is 
againft  Lieutenant-Colonel  Mackenzie,  Captain  Macdonogh, 
Andrew  Mackay,  and  Alexander  Sutherland,  or  one  or 
other  of  them,  for  giving  thefe  orders  which  have  been  the 
primary  caufe  of  this  murder.  And  now,  gentlemen,  you 
muft  not  underftand  the  indictment,  that  the  officers  gave 
the  orders,  and  the  ferjeants  obeyed  thefe  orders.  It 
might  be  true  that  this  happened.  Had  this  been  fo 
flri£tly  in  point  of  fatl,  then  we  muft  have  tried  them  for 
having  killed  under  the  orders  of  their  officers.  In  this 
cafe,  I  could  not  have  extended  the  guiit  beyond  their 
having  obeyed  their  officers ;  but,  gentlemen,  you  will 
pleafe  attend  to  the  indictment,  which  involves  a  great  many 
different  alternatives.  It  goes  on  thus  :  "  AT  LEAST, 
"  the  faid  George  Mackenzie,  Felix  Bryan  Macdonogh, 
"  Andrew  Mackay,  and  Alexander  Sutherland,  did,  time 
*«  and  place  libelled,  all  and  each,  or  one  or  other  of  them, 
^^  felojiioujly  order,  inftigate,  and  encourage  the  faid  guard, 
<<  and  the  reft  of  the  faid  regiment,  tc  fire,  and  did  aid  an4 
<*  abet  the  faid  guard,  and  the  reft  of  the  faid  regiment, 
*'  when  firing  upon  the  perfons  aftembled  as  aforefaid  •,"  by 
means  of  which  irregular  and  unlawful  conducl:,  the  crime  of 
murder  has  been  committed  by  one  or  other  of  thefe  pannels. 
Now,  gentlemen,  all  of  the  alternatives  here  involved  may 
be  taken  together  or  feparately.  It  may  be  either  faid,  that 
all  and  each  of  thefe  officers  gave  this  order — or  it  may  be 
faid,  that  the  ferjeants  themfelves  gave  the  orders,  feeing 
that  the  indi6lment  mentions,  that  all  or  each  of  thefe 
pannels  did  fo  and  fo.  It  may  then  be  faid,  that  Mackay 
did  order,  inftigate,  and  encourage  thefe  men  to  fire,  feeing 
that  the  indictment  contains  this  propofition,  that  Mackay, 
Sutherland,  &c.  did  fo.  I  fee  my  learned  friend  underftands 
me.  The  ferjeants  have  not  proved  that  they  acled  folely 
by  means  of  the  orders  of  their  commanding  officers.  If 
they  are  guilty  at  all,  if  they  killed  thefe  people,  or  were  ac- 
ceffory  in  any  manner  to  their  murder,  they  muft  be  prefum- 
ed  to  have  done  fo,  even  witliout  the  orders  of  their  com- 
manding officers:  and,  gentlemen,  you  muft  juft  confider 
all  the  circumftance^   of  the  cafe,  and  taking  into  view  all 
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ihe  events  of  tliat  cLiy,  fay,  whether  tliey  are  guilty  or  not, 
in  any  light  you  may  chufe  to  confider  them. 

Gjntlemjn,  I  have  now  detained  you  for  a  very  long  time, 
and  I  ihall  only  fay  this  much  more,  that  I  Ihall  be  happy  if, 
after  all  that  has  been  ftated,  and  after  due  confideration  of 
aU  tlie  evidence  that  has  been  laid  before  you,  you  fliall  fee 
caufe  to  acquit  all  or  any  one  of  thefe  pannels;  I  did  not  wifh 
to  ilate  any  thing  at  all,  that  could  be  reckoned  very  feverc 
againft  thefe  prifoners.  Perhaps  I  may  have  fallen  into  va- 
rious errors,  and  committed  various  midakes,  in  fumming 
up  this  long  proof;  but  I  truft,  you  will  be  fully  able  to 
rectify  all  errors  and  omilhons,  by  having  recourfe  to  thofe 
notes,  Vv^lilch  eacli  of  you  may  have  taken  during  the  courfe 
of  the  various  examinations,  which  have  taken  place  in  this 
long  and  tedious  trial. 

(Mr.  Clerk  finifhcd  his  Addrefs  to  the  Jury  at  a  quarter 
from  nine  o'clock,  having  fpoke  for  about  two  hours  and  a 
half.) 


Mr.  ERSKINE's  ADDRESS  io  the  JURY  in 
BEHALF  cf  the  PRISONERS. 

My  Lords y  mid  Gentlemen  of  the  Jury, 

When  the  counfel  for  the  pannels  had  concluded  what 
they  had  to  fay  in  their  opening  flatement,  and  wlien  it  had 
occurred  to  the  Court,  or  at  lealt  to  fome  of  their  Lordfliips, 
that  queftions  of  law,  fmgular,  delicate,  and  of  great  im- 
portance, might  arife  in  the  profecution  of  this  trial,  I  took 
the  liberty  of  objefting  to  a  propofal  of  ordering  informa- 
tions, upon  this  ground,  that  I  could  not  forefee  how  any 
fuch  queilions  could  pollibly  fpring  out  of  the  circumftances 
of  this  cafe  ;  and  that  on  tlie  contrary,  that  law  which  is 
deeply  imprinted  on  the  heart  of  every  man,  would  be  fuffi- 
cient  to  enable  a  Jury  to  decide  what  is  murder,  and  what 
is  not.  You,  gentlemen,  know  well,  that  many  fidlitious 
crimes  are  reared  up  in  fociety  to  decide  upon,  which  may 
often  diftracl  and  puzzle  Judges  profoundly  verfed  in  law  ; 
but  with  regard  to  the  crime  of  murder,  the  taking  away 
that  hfe  which  the  great  God  of  nature  has  beftowed,  that 
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fiirely  is  a  point  as  to  which  every  perfon,  who  b  polltircd 
of  tlie  gift  of  reafoii,   is  competent  to  decide. 

Gentlemen,  after  attending  to  the  whole  evidence,  and 
to  the  able  fpeech  which  has  jult  now  been  made  on  the  part 
of  the  profecution,  I  ftill  remain  of  this  opinion,  and  am 
fully  perfuaded,  that  there  arife  from  the  circumflances  *i 
this  cafe  no  legal  quellions  of  difhcult  decifion.  JNIy  learned 
brother  has  enumerated,  with  much  ingenuity,  a  great  va- 
riety of  different  propofitions  in  law,  many  of  which  meet 
with  my  cordial  afTent ;  but  I  am  inclined  to  think,  that  the 
greateft  part  of  fuch  difquifitions,  however  fuitable  and  pro- 
per they  might  be  in  a  debating  fociety,  are  extremely  ill 
placed  in  addreffnig  you,  gentlemen,  upon  this  occafion. 
Of  thefe  points,  therefore,  I  fnall  take  little  or  no  notice, 
unlefs  they  fome  way  bear  upon  what  I  confider  to  be  the 
great  and  leading  lines  of  this  queflion  :  one  thing  I  will  fay 
in  the  outfet,  that  my  brother  dcferves  much  praife,  for  the 
candid  and  impartial  ftatement  which  he  has  given  in  his 
charge,  which  indeed  naturally  proceeded  from  his  own  good 
and  manly  difpofition.  He  has  fhewn  a  degree  of  liberality 
which,  although  it  may  be  expelled  in  the  cafe  of  a  public 
profecution,  is  rarely  to  be  met  with  in  a  private  one. 

My  brother  dated,  that  it  gave  him  very  great  pleafurc  to 
liften  to  the  evidence  that  was  laft  taken  at  this  bar.  It  gave 
me  too  every  pleafure  and  fatisfatElion,  on  account  of  it  be- 
ing of  material  importance  in  point  of  defence  for  my  clients  ; 
I  allude  to  that  evidence,  which  has  this  day  been  led,  in 
regard  to  the  general  refpe61:ability  of  character,  which  the 
pannels  in  their  different  fpheres  have  pofleflcd.  I  mufl, 
no  doubt,  confefs,  that  if  a  man  commit  a  crime,  it  is  of  no 
confequence  how  fair  and  unimpeachable  his  general  cha- 
racter may  be,  he  is  equally  amenable  to  the  laws  of  his 
country,  and  equally  liable  to  punifhment  by  thofe  laws, 
"with  the  bafeft  of  mankind  ;  but  in  a  queflion  of  the  prefent 
nature,  where  an  accufation  is  brought  forth  of  men  imbru- 
ing their  hands  in  the  blood  of  their  fellow-creatures,  to  be 
decided  principally  by  prefumptivc  evidence,  the  point  of 
general  temper,  character,  and  condudf,  muil  be  of  the  firfl 
importance. 

With  regard  to  Lieutenant-Colonel  Mackenzie,  of  whofe 
acquaintance  I  have  only  had  the  honour  fmce  he  became 
my  client,  he  is  well  known  by  many  to  be  a  gentleman  of 
great  refpedlability  and  humanity  of  charatler.     At  his  time 
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c>f  life,  and  after  fo  long  ferviiig  his  King  and  country,  he 
mult  no  doubt  feci  his  prefcnt  fituation  awkward  and  unplea- 
fint ;  but  for  au-^lit  I  have  yet  feen,  the  whole  extent  of  his 
allcdged  crime  is,  having  been  drunk  on  the  blrtli-day  of  his 
Sovereign. 

Captain  Macdonogh  is  a  ftranger  in  this  country :  you, 
gentlemen,  have  all  heard  his  charader,  and  I  am  convinced, 
that  he  is  one  who  may  with  propriety  be  ftyled  a  gentleman, 
a  man  of  honour,  and  a  perfon  poflefled  of  uncommon  hu- 
manity. 

AVith  regard  to  thefe  two  young  men,  the  ferjeants,  now 
ftanding  at  your  bar,  they  too  have  maintained  the  highefl 
reputation  in  their  humble  fituations  in  life,  in  point  of  pro- 
feinonal  regularity,  obedience,  and  duty  •,  together  with  a 
tendernefs  of  heart  which,  as  it  is  the  firft  of  all  virtues  that 
can  attend  mankind  in  general,  is  ftill  more  amiable  and 
praifeworthy  in  the  fituation  of  a  foldier,  w^hofe  character  is 
exalted  to  the  liiglieft  pitch,  when  he  conjoins  the  moft  hardy 
valour  in  the  field  of  battle,  with  kindnefs  and  gentlcnefs  of 
manners  in  the  bofom  of  fociety. 

Gentlemen,  with  regard  to  the  line  that  is  to  be  drawn 
between  the  civil  and  military  power,  and  their  feveral  pre- 
rogatives, there  can  be  no  doubt  that  the  military  are  under 
|he  civil  magiitrate.  Our  troops  are  raifed,  regulated,  and 
paid  by  a6l^  of  Parliament ;  and  in  thefe  circumftances,  a 
itanding  army  within  this  kingdom  becomes  a  part  of  our 
civil  conflitution.  It  gives  me  infinite  pleafure  when  I  con- 
fider,  that  in  this  part  of  the  united  kingdoms  the  bonds  are 
knit  fo  firmly  between  the  military  power  and  the  people. 
"Whatever  may  be  the  jealoufy  entertained  of  a  (landing  army 
in  this  free  country,  and  it  is  a  conftitutional  jealoufy,  God 
forbid  that  any  jealoufy  fliould  ever  be  entertained  againfl 
the  individuals  compofing  our  army,  and  flill  more  that  ever 
there  fhould  be  occafion  for  it,  in  confequence  of  military 
men  being  ready  to  avenge  their  own  perfonal  infults,  by 
ui\ng  thofe  arms  againfl  their  fellow-citjzens,  wdiich  have 
been  put  into  their  hands  for  their  defence  and  protetlion. 
At  the  fam.e  time,  it  can  never  be  maintained,  that  a  foldier 
is  not  entitled  to  ufe  his  arms  to  prote£l  his  own  life.  Were 
this  to  be  held  out  as  law,  the  hazards  of  war,  the  perils  of 
death  in  the  field  of  battle,  would  not  be  half  fo  great  as 
thofe  connected  with  being  quartered  in  any  town  or  city 
where  diilurbances  might  chance  to  occur. 

It    is  a  very  delicate  quellion,  v/hat  may  be  the  precife 
M  2  fitua- 
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Ctuation,  or  degree  of  clanger,  that  will  juHiiy  the  inter- 
ference of  the  military.  It  is,  no  doubt,  propter  that  they 
have  the  orders  of  the  civil  magiftrate,  and  it  is  in  general 
right  that  the  riot  acl  be  read  ;  but  will  it  be  maintained, 
if  the  civil  magiftrate  is  negligent  and  carelefs,  or  during 
thofe  delays  that  all  forms  neceffarily  occafion,  that  the  fol- 
diers  muft  fufter  themfelves  to  be  butchered  by  an  outrageous 
mob,  or  that  a  commanding  ofiicer  (Irail  not  have  it  in  his 
power  to  reinforce  a  ftation  ready  to  be  overwhelmed  ? 
Gentlemen,  I  would  be  afhamed  to  refort  to  books  to  prove 
what  I  now  fay  ;  indeed,  were  it  polhble  that  you  could  find 
folemn  decifions  of  a  Court  entertaining  a  contrary  reafcn- 
ing,  I  am  convinced,  they  could  have  no  efFctl  in  fatisfying 
you  of  a  propofition  fo  abfurd  and  ridiculous. 

My  brother  has  faid,  that  if  I  fend  a  perfon  to  commjt  a 
murder,  I  mufl:  be  held  guilty  of  murder  my felf;  nay,  even 
although  I  fliould  have  afterwards  icen  caule  to  repent,  and 
found  it  proper  to  revoke  that  order.  All  this  may  be  very 
true,  but  what  has  it  to  do  with  the  prefent  quefcion  ?  I  will 
fuppofe  another  cafe  :  I  have  reafon  to  dread  receiving  ill 
ufage  and  perfonal  violence  on  the  ftreets  of  a  town,  and  I 
bring  along  with  me  a  number  of  fervants  to  atford  me  pro- 
tedtion.  I  find,  however,  every  thing  peaceable,  and  1  dif- 
mifs  them  ;  they  go  quietly  away,  but  afterwards  return  of 
their  own  accord,  and  commit  murder :  Can  I,  in  fuch 
circumftances,  be  held  liable  for  tlie  crimes  my  fervants  may 
have  committed  ?  When  I  brought  them  to  my  affiitnnce, 
or  for  my  fecurity,  I  was  not  furely  'verjaiu  'vi  illeclo?  Every 
violent  and  unlawful  a(El  thereafter  committed  was  theirs 
alone,  and  entirely  attached  to  them,  without  any  participa- 
tion of  mine.  Gentlemen,  1  will  now  come  more  clofcly  to 
the  queftion  at  ifTue. 

The  officers  at  your  bar  are  charged  in  the  indiclment  with 
having  felonioufly,  and  of  pure  malice  and  ill-will,  brought 
down  a  number  of  armed  men  to  the  Itrcet  of  a  peaceable 
city,  and  with  having  encouraged  them  to  mafTacrc  the  de- 
fencelefs  inhabitants,  in  the  midll  of  the  utmoft  exprelTions 
of  loyalty  and  joy.  That  they  ordered  down  a  party  to  re- 
inforce the  guard  is  molt  certain  :  you,  gentlemen,  arc  able 
to  judge  from  the  proof,  if  this  was  a  wanton  adl,  or  a  Itep 
impofed  on  them  from  ncceffity.  And  if  their  ordering  down 
a  party  to  affdl  the  guard  was  a  ftep  that  was  proper,  and 
can  bejuflified,  you  are  to  fay,  gentlemen,  if  ordering  this 
reinforcement  rendered  them  liable  with  their  blood,  for 
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every  a£l  wlilch  that  guard  thus  reinforced  nilght  afterwards 
commit,  even  without  their  orders,  and  in  the  face  of  their 
moft  anxious  exertion  :  nay,  gentlemen,  ahhough  you  (hould 
doubt  the  abfolute  necelfity  of  having  ordered  down  a  party, 
yet,  when  there  exilted  a  probable  ground  of  alarm,  and  the 
ouicers  acted  in  their  own  fphere  to  the  bed  of  tiieir  judg- 
ment, the  cafe  for  your  verdict  would  not  be  materially 
different.  Gentlemen,  upon  the  ideas  of  the  profecutors, 
there  is  no  faying  where  this  dire  refponfibility  would  end. 
Suppofe  the  foldiers  had,  on  feeling  their  fores,  iflued  forth 
from  the  barracks  the  next  day  and  flaughtered  the  inhabi- 
tants, equally  well  might  the  olRcers  be  held  liable,  becaufe 
they  ordered  them  down  the  day  before,  without  the  utmoft 
neceffity  impofmg  that  meafure. 

But,  gentlemen,  I  am  in  thefe  fuppofitions  deviating  from 
the  cafe,  after  my  learned  brother,  for  I  aver  you  will  have 
no  doubt,  that  the  ordering  a  party  to  fupport  the  guard  was, 
in  the  circumftances  of  that  evening,  and  fo  far  as  human 
forefight  could  difcern,  a  meafure  not  only  neceflary  for  the 
fecurity  of  the  military,  but  even  for  preferving  the  peace  of 
the  city. 

With  regard  to  the  regiment  in  general,  the  opinion  which 
feems  to  have  been  entertained  of  them  by  the  inhabitants  of 
Aberdeen  was,  that  they,  like  every  other  regiment  coming 
from  Ireland,  muft  be  prefumed  to  have  come  reeking  with 
blood  from  that  diilradted  country.  That  bloody  fcenes  took 
place  in  Ireland  we  all  too  well  know  ;  but  who  is  the  man 
that  will  take  upon  him  to  fay,  that  the  troops  that  went 
from  this  country  were  guilty  of  cruelly  imbruing  their  hand§ 
in  the  blood  of  their  innocent  fellovz-fubjecls  ?  At  any  rate, 
this  regiment  was  not  raifed  till  thefe  calamities  were  pad  ; 
and  it  is  matter  of  notoriety,  and  my  clients  have  the  fatis- 
fad^ion  to  think,  that  when  in  Ireland  they  never  had  occa- 
fion  to  fire  a  fmgle  fliot  againft  a  fingle  individual.  Gentle- 
men, they  have  now  come  before  you,  and  I  would  afk  you. 
Do  you  think  that  any  of  them  look  like  butchers  ?  For  my 
part,  I  have  not  at  any  time  feen  a  better  looking  fet  of 
men. 

With  refpect  to  the  mob  of  Aberdeen,  it  has  been  faid, 
that  on  this  occafion  they  were  proceeding  to  amufe  them- 
felves  as  is  ufual  on  fuch  occafions.  Gentlemen,  I  have  as 
great  a  refpe£t  as  any  one  for  the  good  town  of  Aberdeen, 
but  if  fuch  be  the  nature  of  the  amufements  and  diverfions 
^f  the  inhabitants  of  that  town,  upon  occafions  of  rejoicing 
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and  feftivity,  may  I  never  have  the  honour  of  drinking  hl3 
Majefty's  health  there.  Is  it  poflible,  that  the  inhabitants  of 
fuch  a  civiUzed  city  as  Aberdeen,  could  procure  to  them- 
felves  any  diverfion  or  entertainment  in  ai]^\iling  the  chops  of 
one  another,  and  of  every  perfon  pafling  upon  the  flrcets, 
with  mud,  dirt,  dead  cats,  and  garbage  of  every  defcription, 
inftend  of  laughing,  dancing,  playing  upon  the  bagpipes, 
and  fuch  otlier  innocejit  diverhons,  as  might  naturally  Uov/ 
from  that  joy  that  fills  the  hearts  of  Joyal  fubjedls  on  the 
birth-day  of  his  Majeily.  Gentlemen,  this  is  a  fort  of  libel 
on  the  inhabitants  of  Aberdeen,  who  are  a  clever  and  fen- 
fible  people.  There  mud  have  been  fome  uncommon  agita- 
tion of  mind  upon  the  fourth  of  June  lafl.  It  is  clear,  that 
the  ill-will  and  fury  of  tlie  populace  were  direcled  againil  tlie 
military  alone,  for  we  fee  the  officers  of  the  Rofs  and  Cro- 
marty Rangers  abufed,  bedawbed  with  filth  and  knocked 
down,  while  the  refpecfbable  and  well-drefled  citizens,  walk 
up  and  down  the  ftreets  with  the  utmofl  compofure  and 
fecurity. 

But  it  is  faid,  gentlemen,  that  there  was  not  the  fmallefl 
difpofition  in  tlie  populace  to  riot  that  day,  till  fuch  time  as 
they  were  provoked  by  the  officers  ;  and  there  even  has  been 
fome  fault  found  with  all  the  officers  drinking  wine  with  the 
magiftrates,  and  drinking  it  fo  freely.  Gentlemen,  I  would 
afk,  where  was  the  danger  of  thefe  officers  drinking  with  the 
magiftrates  .'*  The  magiftrates  of  Aberdeen  are  a  fober  and 
fedate  fet  of  men  ;  they  cannot  get  drunk  ! — Thefe  officers 
were,  therefore,  in  no  hazard  whatever  in  fo  grave  a  com- 
pany !  and,  gentlemen,  you  have  no  proof  that  all  the  offi- 
cers were  prefent  upon  that  occafion,  and  that  there  was  not 
an  officer  left  in  the  barracks. 

That  Lieutenant-Colonel  Mackenzie  was  intoxicated  h 
jiot  denied,  a  circumftance  which  arofe  from  his  general 
habits  of  fobriety  ;  this,  and  nothing  more,  I  aver,  is  the 
whole  head  and  front  of  his  offending.  When  I  admit  this, 
I  admit  all  that  the  purfuer  has  proved  againft  this  refpedi- 
ablc  gentleman.  There  is  no  evidence  that  any  of  the  other 
officers  were  drunk  ;  although,  indeed,  Captain  Macdonogh 
was  cheerful,  in  confequence  of  the  hofpitality  of  the  good 
magiftrates  of  Aberdeen.  Againft  the  magiftrates,  gentle- 
men, I  have  nothing- to  fiy;  if  they  too  were  drunk,  a  cir- 
cumftance fo  extremely  unlooked  for,  it  muft  have  been 
jnerely  out  of  compliment  to  their  guefts,  and  the  occafion. 
No  doubt,  they  that  prefide  on  days  of  public  feftivity  muft 
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flicw  a  proper  example  to  their  company  ;  and  in  this  cafe, 
as  well  as  in  all  others,  example  goes  farther  than  precept. 

In  whatever  high  colours  the  gentlemen  may  chufe  to  paint 
the  quietnefs  of  the  populace  of  Aberdeen,  they  can  never 
furely  perfaade  you,  gentlemen,  that  there  v/as  never  fuch 
a  quiet  King's  birth-day  in  that  town,  as  upon  the  fourth  of 
Tunc  laft.  All  I  fliall  fay  upon  this  topic  is,  that  if  this  is 
the  general  ilate  of  the  barometer  of  fun  in  Aberdeen  upon 
that  day,  I  would  chufe,  for  my  part,  to  drink  his  Majeily's 
health  in  fome  other  quarter  of  the  united  kingdom. 

I  do  not  mean  to  fay,  that  the  mob  then  aflembled  upou 
tlic  itrcets,  liad  any  particular  hatred  or  enmity  againfl  any 
particular  oillcer  of  the  Rofs  and  Cromarty  Rangers,  but  it: 
fome  way  or  another  happened,  that  there  was  a  general  dif- 
likc  againft  this  particular  regiment.  It  feems  truly  to  have 
been  the  country  of  this  regiment  which  excited  their  animo- 
fity,  although  the  good  people  of  Aberdeen  themfelves  -arc 
not  at  an  immenfe  diftance  from  the  Highlands ;  and  they 
coupled  with  the  adjective  that  exprefTed  this  equally  unac- 
countable and  illiberal  averfion,  a  mofc  degrading  and  oppro- 
brious fubdantivc,  which  fully  evinced  their  malice,  and 
was  calculated  to  kindle  the  highefb  indignation  and  refent- 
ment. 

Is  it  proved,  that  there  was  any  provocation  on  the  part  of 
the  military  ?  Are  not,  on  the  other  hand,  the  aggreihons  of 
the  populace  fully  eftabliflied,  proceeding  in  the  regular  pro- 
grefs  of  a  mob,  from  filth  and  garbage  to  ftones  and  other 
milTile  weapons,  all  which  the  foldiers  appear  to  have  long 
peaceably  endured,  without  offering  the  fmalleft  violence. 
1  leave  it  with  yourfelves,  gentlemen,  whether,  at  a  very  early 
period,  all  this  procedure  on  the  part  of  this  enraged  and 
ferocious  mob,  did  not  loudly  call  for  the  interference  of  tlii 
military  ?  It  became  necefTary  for  Lieutenant-Colonel  JNIac- 
kenzie  to  order  a  reinforcement  to  the  <^uard.  If  I  make  out: 
tliis  point,  it  is  all  that  I  widi. 

In  conneclion  with  what  has  been  already  laid  before  you, 
refpecting  the  ftate  of  the  populace,  let  us,  therefore,  attend 
to  the  circumftances  that  occurred  previous  to  the  order 
taking  place.  Captain  Macdonogh  was  wirh  the  firil  of  the 
officers  that  left  the  company  at  the  town-houfe,  v.ith  the; 
exception  of  Lanigan  the  ofiicer  upon  guard.  He  has  been 
much  found  fault  with  for  walking  on  the  open  itreets  that 
evening ;  and  it  has  been  faid,  that  he  ought  to  have  endea- 
voured to  find  out  a  private  paflage  to  his  lodgings,    like  a 

r.'t 


(     144     ) 

rat  getting  into  his  hole,  or  a  badger  into  a  fiver.  I  would 
afk,  why  ought  Captain  INIacdonogh  to  have  flunk  home  in 
this  obfcure  manner  ?  One  of  the  witnefles  fays,  that  tliere 
was  a  paflage  that  might  have  led  him  fafcly  home,  without 
paffing  through  the  crowd,  but  that  it  was  very  much  in- 
cumbered with  people  pafling  to  and  fro  -,  but,  gentlemen, 
if  there  was,  as  has  been  averred  by  thcfe  profecutors,  no 
exifting  danger  on  the  ftreets,  why  ought  any  gentleman 
have  chofen  a  by-lane  ?  It  was  a  cliarming  fummer  evening, 
and  the  weather  naturally  invited  to  a  walk.  A  by-lane  too, 
it  was  natural  to  think,  was  the  very  place  where  any  con- 
fufion  would  exift,  and  fuch  as  was  beft  adapted  as  a  re- 
ceptacle for  the  riotoufly  difpofed ;  but  in  fhort,  fince  the 
gentlemen  have  been  pleafed  to  fay,  that  there  was  no  hazard 
of  being  infulted  by  a  crowd  who  were  peaceably  amufing 
themfelves  on  fuch  a  joyful  occanon,  I  need  fay  no  more 
upon  this  point,  than  alk  them  this  fimple  queftion — For 
what  reafon  fhould  this  gentleman  have  anxiouHy  explored  a 
private  path  to  convey  him  to  his  lodging,  in  order  to  fliun 
a  peaceable  and  well  difpofed  afTemblage  of  boys  ? 

Gentlemen,  it  was  proved  by  Enfign  II ally,  who  left  the 
company  along  with  Macdonogh,  that  they  were  annoyed 
by  the  mob  throwing  filtli  :  that  Captain  Macdonogh  ex- 
poflulated  with,  and  wiflied  to  conciliate  them  ;  on  which 
Haliy  exprefled  his  furprife,  that  he  fliould  condefcend  to 
expoftulate  with  fuch  a  lawlefs  mob,  and  propofed  a  walk 
on  the  fliore,  quite  away  from  the  fcene  of  confufion,  when 
a  gentleman,  not  a  military  man,  but  a  citizen,  led  their 
attention  to  the  guard-houfe,  where  they  faw  the  officer  of 
the  guard  in  the  front  of  the  guard-houfe,  covered  with  filth, 
ordering  his  men  to  turn  out  for  his  protection.  What 
would  the  gentlemen  have  Captain  Macdonogh  to  have  done 
on  this  occafion  .''  He  went  to  the  town-houfe  to  call  for  the 
interference  of  the  magiftrates,  and  told  his  errand  to  the 
officers  at  the  door.  They  fent  out  to  him,  not  a  magiflrate, 
but  Mr.  Copland,  the  town-clerk  depute,  a  gentleman  wholly 
unknown  to  Captain  Macdonogh,  and  who  tliinking,  it 
fcems,  very  lightly  of  the  matter,  never  once  informed  the 
magillrates,  but  fent  two  town-ferjeants  after  the  Captain 
as  a  fufficient  protection. 

After  Captain  Macdonogh  returned  to  Caftleftrect,  how 
did  he  behave  ?  Did  he  not  do  every  thing  in  his  power  in 
order  to  conciliate  the  populace  ?  He  took  ofi^"  his  hat,  fliook 
hands  with  fome  of  them,  huzzaed  with  them,  and  ufed  every 
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iTiCiins  to  promnlc  a  good  \inderfl;andliig  between  them  and 
the  milkary.  But  it  is  f.iid,  that  hisconciudt  \v:\s  not  con- 
fident, tliat  at  one  time  he  appeared  friendly  and  peaceable, 
and  a  Httle  after  r.njrry  and  violent ;  that,  gentlemen,  may 
be  eafily  accounted  for  ;  no  doubt  a  hearty  {hake  of  the  hand 
given  by  him,  and  returned  v^ith  equal  ardour,  would  be 
arcompanied  with  a  look  of  good  humour  j  wliile  on  the 
contrary,  a  dead  cat,  or  a  large  (lone,  might  perhaps  ruffle 
his  brow  for  a  moment.  When  matters  were  in  tliisfitua- 
tion,  Colonel  Mackenzie  comes  out  from  the  town-houfe  ; 
and  the  mob  feeing  that  he  was  in  a  ftate  of  intoxication, 
attacked  him  in  a  moft  indecent  and  violent  manner,  and 
flill  more  feverely  tlinn  they  had  done  Captain  Macdonogh. 

It  is  proved,  that  one  man  in  particular  attempted  to 
(Irike  him,  and  that  another  perfon  knocked  him  down  ; 
and  yet,  gentlemen,  this  is  called  an  innocent  mob,  a  harm- 
Icfs  and  inoffenfive  crowd,  yea,  even  a  colleftion  of  boys, 
amufmg  themfelves  ns  is  ufual  on  fuch  occafions.  No  dif- 
like  is  teftified  againil  this  regiment,  no  malice,  no  ill-will, 
or  refentment  exprefled  againit  thefe  officers.  Gentlemen, 
when  I  fee  even  the  loweft  of  this  infulting  mob  a£ling  thus, 
I  mud  take  it  for  granted,  that  it  was  owing  to  this  gentle- 
man being  the  Lieutenant-Colonel  of  this  regiment,  and  that 
this  ufage  did  not  proceed  from  his  being  fomewhat  intoxi- 
cated. How  came  it  to  pafs,  that  fo  many  refpedtable  citi- 
zens, who  had  been  indulging  in  libations  both  in  taverns 
and  at  the  town-houfe,  pafTed  to  and  fro  upon  the  ftreets  fo 
peaceably  without  being  molefted,  while  thefe  officers  were 
thus  moil  violently  attacked  ?  I  do  not  fee  it  proved,  that 
the  populace  were  throwing  dirt  at  one  another — this  was 
all  referved  for  the  military ;  the  h€t  is  certain,  whatever 
were  the  motives. 

As  to  Enfign  Lanigan,  a  perfon  who  is  not  now  at  your 
bar,  I  have  no  defire  nor  inclination  to  fay  any  thing.  I 
have  not  the  lead  temptation,  nor  is  there  any  necefhty  to 
enter  into  the  confideration,  whether  he  was  one  who  had 
committed  any  fault  or  not  on  that  occafion  ;  but  the  wit- 
nefles  in  defcribing  the  fcene,  were  necelTarily  led  to  defcribe 
the  fad  plight  he  was  in  through  the  abufe  of  the  populace 
that  evening. 

Gentlemen,  it  is  proved,  that  the  very  fentinel  upon  duty 
was  actually  knocked  down — that  one  of  the  guard  was 
wounded  with  a  Aug  fhot — and  that,  in  fa6l,  the  whole 
guard  itfclf  was  ultimately  deforced,  and  the  foldiers  obliged 
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to  retire  within  the  guard-houfe,  in  order  to  lave  themfelves 
from  deftru6lion. 

I  hold  in  my  hand  the  Articles  of  War,  which  you, 
Gentlemen  of  the  Jury,  know  as  well  as  I  do,  are  no  private 
regulations  of  the  War  OiTice  diftin£t  from  the  civil  lav/  of 
the  country.  Our  {landing  army  is  voted  by  Parliament, 
and  the  moment  it  is  fo,  the  articles  of  war  become  the  lav/ 
of  the  land,  and  not  a  mere  military  regulation.  By  one  of 
thefe  articles  it  is  provided,  that  whatever  officer  or  foldier 
fliall  abandon  or  deliver  up, any  garrifon,  pofl,  or  guard, 
committed  to  his  charge,  fliall  be  liable  to  the  punifliment 
of  death.  Gentlemen,  I  would  wifh  you  particularly  to  ad- 
vert to  this  circumftance,  that  it  was  not  a  town-guard,  as  my 
brother  on  the  other  fide  has  fuppofed,  but  a  military  guard 
that  was  fituated  in  the  town  of  Aberdeen.  They  were  not, 
therefore,  immediately  under  the  command  of  the  Provofl, 
but  of  the  Colonel  of  the  regiment,  who  has  exclufively  the 
title  to  reinforce  that  guard,  according  to  the  conceptions  he 
might  entertain  of  the  necefTity  of  the  cafe.  This  is  eiTen- 
tially  different  from  the  town-guard  of  Edinburgh,  which 
has  been  alluded  to  by  my  brother,  who  are  no  more,  pro- 
perly fpeaking,  than  a  body  of  police  officers,  the  military 
fervants  of  the  town,  under  the  immediate  jurifdidion  of 
the  magiflrates.  I  aver,  gentlemen,  that  even  the  ferjeant 
or  corporal,  who  is  placed  at  the  head  of  this  guard  of  which 
we  now  talk,  was  fully  entitled  to  protect  that  guard  to  the 
utmoft.  Gentlemen,  the  guard  now  under  our  confidera- 
tion  were,  I  fay,  entitled,  as  they  were  bound,  to  defend 
themfelves  in  that  pofl  which  was  committed  to  their  charge, 
at  all  hazards,  according  to  the  military  law.  In  tlie  well 
known  cafe  of  Macadam  and  Long,  there  were  certain  fol- 
diers  attacked  upon  their  poft :  they  fired,  and  killed  fome 
perfons.  They  were  tried  before  the  Judge  Admiral  for 
murder,  and  it  was  pleaded  in  their  behalf,  that  what  they 
had  done  was  in  felf-defence  ;  at  leaft,  in  defence  of  that 
poft  which  had  been  committed  to  their  charge.  The  Judge 
Admiral  only  allowed  a  proof  of  the  felf-dcfcnce,  and  they 
were  ail  found  guilty,  and  fentence  of  death  was  pronounced 
againft  them  :  but  this  judgment  was  afterwards  reverfed  in 
the  Supreme  Court — and  what  was  the  caufe  of  this  reverfal? 
It  was  merely  on  account  of  the  Judge  Adm.iral  having  dif- 
allowed  a  proof  of  the  danger,  which  thefe  men  were  in  of 
lofmgthat  poft,  which  they,  by  the  military  law,  were  com- 
pelled to  maintain.     Now,  gentlemen,  what  fort  of  docflrine 
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is  this,  wliicli  would  teach,  tliat  if  you  kill  by  means  of  any 
uf  the  men  compofing  a  guard,  which  is  under  your  immedi- 
ate control  and  direftion,  you  are  not  by  law  to  be  reckoned 
guilty  j  but  if  vou  bring  down  a  reinforcement  to  that  parti- 
cular guard,  when  reduced  to  a  ftate  of  imminent  danger, 
vou  are  then  to  be  looked  upon  as  guilty  of  murder.  It  is 
impoflible  to  conceive  fo  deplorably  abfurd  a  propofition,  as 
that  a  guard  of  foldlcrs  might  kill  people  wlio  ihould  attack 
their  pod,  and  endeavour  to  difpofTcls  tiiem,  but  that  that 
guard  cannot  be  allowed  to  procure  a  fingle  man  to  afford 
them  alhftance,  nor  be  reinforced  by  a  number  of  men,  in 
order  if  poflible  to  render  that  killing  uuneceflary. 

Gentlemen,  the  commanding  ofTicer  was  juft  as  well  en- 
titled to  defend  the  military  ftation  called  the  guard-houfe, 
fituated  in  the  flreets  of  Aberdeen,  as  he  would  have  been 
authorifed  to  defend  to  the  utmoft  the  barracks,    had  they 
been  attacked  by  a  lawlefs  mob ;  and  therefore,  gentlemen, 
I  infill  that  Lieutenant-Colonel  Mackenzie  and  Capt.  Mac- 
donogh  were  fully  entitled,  in  every  point  of  view,  to  bring 
down  a  reinforcement  in  order  to  protect  the  guard  ;  a  mea- 
fure  which,  in  the  opinion  of  all  the  olBcers  prefent,  was  ab- 
folutely  neceflary.     Gentlemen,  you  will  recollect,  that  this 
was  a  fine  fummer  evening,  and  on  a  day  when  the  foldiers 
would  naturally  be  fcattered  about  the  Itreets.     The  only 
way,    therefore,    in  which  this  end  could  be  accomplifhed 
was  by  beating  to  arms.     The  meaning  of  beating  to  arms 
is  not  that  the  men  are  to  fly  to  find  out  their  officers,   but 
that  they  may  come  to  the  parade,  to  receive  commands.  It 
is  proved  by  Serjeant-Major  Mitchell,  that  he  ordered  three 
men  out  of  each  company  to  reinforce  the  guard,    and  as 
there  were  juil  eight  companies  Rationed  in  Aberdeen  alto- 
gether, of  confequence  twenty-four  men  were  ordered  down 
to  the  flreet.     Captain  Macdonogh  having  gone  up  to  the 
barracks,  at  the  defire  of  Colonel  Mackenzie,  met  this  fmall 
detachment  on  his  road,  and  formed  them  by  themfelves  in 
the  firft  inftance.    Afterwards,  it  feems,  a  number  of  others, 
•hearing  a  report  that  their  officers  were  in  danger  of  their 
lives  by  the  mob,  ran  down  in  a  confufed  manner,  following 
this  detachment.     What  was   Captain  Macdonogh  to  do  in 
this  cafe  ?    Was  he  to  allow  them  to  run  down  without  any 
control,  or  to  put  himfelf  at  their  head,    and  under  proper 
fubordinatlon  and  command  ?    He  did  this  laft,    and  di'cw 
them  up  in  a  line  acrofs  the  itreet,  near  to  the  guard-houfe. 
This,  gentlemen,  was  juft  cxa<£lly  what  he  did  j  and  I  know 
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of  no  other  line  of  conuuct  wliich  it  would  have  been  pruJcnt 
for  him  to  have  purfued.  Though  I  have  been  told  in  this 
cafe,  that  the  intention  does  not  make  the  crime,  yet  I  muti 
fay,  that  a  perfon  in  his  fituation  muft  be  judged  of  by  his 
real  intention.  At  the  time  thefe  men  were  drawn  up, 
Captain  Macdonogh  went  among  tlie  crowd,  and  endeavour- 
ed by  every  means  pofhble,  to  perfuade  them  to  be  quiet. 
He  took  off  his  hat,  and  almoft  proftrated  himf^iif  before 
them,  entreating  them  to  be  peaceable,  and  afliired  them, 
that  the  military  were  not  brought  there  with  the  intention 
of  doing  the  fmallefl:  harm.  Inltead,  however,  of  the  po- 
pulace liftening  to  his  folicitatlons  and  admonitions,  and  be- 
coming peaceable,  they  (till  perfiiled  in  throwing  filth,  dead 
cats,  and  even  (tones ;  and  the  riot  feemed  to  wear  fo  feri- 
ous  an  afpe£l,  that  the  Captain,  who  was  then  the  com- 
manding officer,  (Lieutenant-Colonel  Mackenzie  having  pre- 
vioufly  retired  to  the  barracks)  thought  it  a  prudent  mca- 
fure,  in  order  to  intimidate  the  crowd,  to  defirc  his  men  to 
prime  and  load.  We  have  had,  during  the  proof,  a  great 
variety  of  editions  of  thefe  words.  The  moll  diilindl  wit- 
iiefTes  have  faid,  that  his  orders  were  conceived  in  thefe 
terms  :  "  With  cartridge,  prime  and  load.^'  We  have  others, 
however,  who  have  faid,  that  his  words  were — "  JFith  hall- 
"  cartridge,  prime  and  loadT  Some  have  even  carried  the  ab- 
furdity  fo  far  as  to  depone,  that  the  order  on  this  occafion 
was — "  With  powder  and  hall,  prime  and  load  ;"*  and  at  leaft, 
one  witnefs  depones,  that  he  gave  the  orders — "  With  balU 
<f  cartridge^  prime  and  load,  andfire^'  all  in  one  breath.  Gen- 
tlemen, if  there  were  different  accounts  of  what  a  lawyer 
had  faid  in  his  profeffional  capacity,  would  not  we  give  credit 
to  that  account  that  made  him  fpeak  as  a  perfon  who  hail 
fome  knowledge  of  law  ?  Or,  would  you  credit  any  llory  of 
a  man  eminent  in  the  department  of  medicine,  which  made 
him  talk  in  a  manner,  which  every  man  of  common  fenfe 
might  eafdy  difcover  to  be  totally  inconfiilent  with  the  na- 
ture or  rules  of  his  profeffion  ?  Therefore,  gentlemen,  not 
to  fpeak  of  ordering  to  load  and  fire  at  one  and  the  fame  time, 
I  aver,  that  even  the  other  expreffions,  fuch  as  the  words, 
<«  With  powder  and  ball,  prime  and  load,''  are  totally  inconfiil- 
ent with  any  military  expreffions  that  ever  were  in  ufe,  a 
circumftance  with  which  I  fuppofe  many  of  the  Jury  are  well 
acquainted,  and  fully  competent  to  judge  of. 

Gentlemen,  you  have  feen  that  Captain  INIacdonogh  had 
every  reafon  to  believe,  that  the  men  were  not  pofl'efled  of 
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ball  at  this  time  ;  but  granting  he  had  known  they  had  ball, 
it  would  make  no  diiKTence:  he  merely  meant  to  intimi- 
date, and  i'o  far  from  following  this  order  with  one  to  pre- 
fent  and  fire,  he  immediately  commanded  them,  to  "  Order 
**  annsy  and Ji and  at  eafe^ 

To  return  to  the  itatc  of  mattervS  betwixt  the  military  and 
llic  mob ;  tlie  moment  that  thefe  orders  were  given,  and 
while  the  military  Hood  in  the  fituation  lall  defcribed.  Cap- 
tain Macdonogh  goes  back  to  the  mob  again,  and  while  they 
were  demanding  of  him  the  releafe  of  one  ot  their  number, 
who  had  been  then  taken  prifoner,  he  told  them  peaceably, 
and  in  a  conciliatory  manner,  that  he  was  perfe£lly  willing 
to  comply  with  any  thing  they  might  reafonably  defire.  If 
you  (fays  he  to  them)  alk  it  as  a  favour,  I  will  grant  it; 
but  if  otherwife,  I  cannot  grant  it.  The  people  at  this  mo- 
ment appearing  quiet,  the  man  was  ordered  to  be  releafed; 
and  after  confultation  with  fome  gentlemen  then  on  the  ilreet. 
Captain  Macdonogh  gave  the  word  of  command  to  the  fol- 
diers  to  march  back  to  the  barracks.  Accordingly,  the  fol- 
diers  nclually  turned,  and  commenced  their  march,  while 
Captain  Macdonogh  remained  behind  with  the  town's  people, 
and  in  order  to  prevent  the  mob  from  following  and  prelling 
on  the  rear.  It  will  be  remarked,  that  no  one  witnefs  what- 
ever has  proved,  that  Captain  Macdonogh  marched  back  one 
liep  to  the  barracks  along  with  his  men.  Two  or  three  wlt- 
nelles  are,  therefore,  perfectly  fufhcient  to  eilablidi  that  he 
remained  behind.  Gentlemen,  you  have  the  evidence  of 
Daniel  Macnab,  Captain  Macdonogh's  fervant,  who,  when 
he  was  told  of  the  affray,  went  to  Callleftreet  for  the  purpofc 
of  attending  his  mader,  whom  he  foon  diftinguiflied  among 
the  mob,  with  his  hat  off.  He  fwears,  that  on  feeing  fome 
Hones  thrown  by  the  mob,  he  rufhed  in,  and  took  Captain 
Macdonogh  by  the  arm  :  that  fome  foldiers  feizing  a  citizen. 
Captain  Macdonogh  went  up  to  them,  aided  the  man,  and 
befeeched  the  foldiers  to  go  to  the  barracks.  That  when  the 
firing  commenced.  Captain  Macdonogh  went  in  front  of 
the  men,  in  order  to  (lop  them,  waved  his  hat  towards  the 
barracks,  and  in  a  mod  audible  and  Itrong  tone  of  voice, 
called  out,  "  For  God  Almighty's  fake  go  to  the  barracks." 
It  was  on  this  occafion  that  the  Captain  exclaimed,  that  \'\i 
authority  over  the  men  was  gone.  Immediately  after  this, 
he  was  taken  into  cuflody,  and  carried  to  the  town-houfe  ; 
and  while  the  rabble  in  this  fituation  ungeneroufly  infulted 
^nd  buffeted  him,   Macnab  heard  him  exclaim,   «  Ah !   my 
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**  goodjelloiuSy  ycu  little  knew  me,  cv  y.u  ivmIJ,  fi:t  uje  me  in  this 
<*  manner r 

Serjeant-Major  Mitchell  particularly  declares,  that  he  re- 
mained with  Captain  Macdonogh  till  the  laft,  left  any  dan- 
ger iliould  happen  to  him  •,  and  is  pofitive,  that  he  did  not 
march  towards  the  barracks  along  with  the  troops.  But, 
gentlemen,  the  matter  does  not  reft  here,  for  we  have  other 
two  witnefTes,  Allifon  and  Shepherd,  who  both  corroborate 
the  circumftance  of  Captain  Macdonogh's  not  being  the  of- 
ficer who  accompanied  the  men  to  the  barracks.  The  firft 
of  thefe,  John  Allifon,  fays,  that  he  faw  an  officer  in  front 
of  the  men,  before  they  marched  off",  and  when  they  had 
marched,  that  officer  was  feen  by  him  walking  towards  the 
town-houfe.  The  other  witnefs,  Abraham  Shepherd,  de- 
pones, that  he  heard  an  officer  give  the  order  to  march  back 
to  the  barracks,  and  then  faw  that  fame  officer  going  to- 
wards the  tov/n-houfe,  and  he  adds,  that  the  mob  at  this 
time  were  preffmg  upon  him,  and  throwing  all  manner  of 
filth  and  even  ftones  at  him. 

Thus,  gentlemen,  we  find,  that  Captain  Macdonogh  re- 
mained behind  when  the  troops  began  their  march  ;  and 
that  after  they  turned,  he  endeavoured  by  every  exertion  to 
prevent  the  lamentable  confequences  that  enfued,  till  hc 
himfelf  by  miftaken  orders  was  apprehended. 

Gentlemen,  I  muft  befeech  you  particularly  to  attend  to 
the  circumftance  of  Captain  Macdonogh  expofing  himfclf  to 
the  utmcft  danger  in  order  to  prevent  mifchief,  for  you  fee 
him,  after  he  knew  that  the  foldiers  were  firing  with  ball, 
in  the  moft  undaunted  manner,  at  the  rifk  of  being  fliot, 
endeavouring  to-  enforce  their  retreat. 

I  muft  alfo  call  your  attention,  gentlemen,  to  what  pnffcd 
on  his  way,  when  condudled  as  a  prifoner  to  the  town-houfe. 
You  fee  it  is  proved,  that  he  is  even  then  abufed  and  vio- 
lently affaultcd,  as  he  paflcd  through  the  mob  ;  yet,  even  in 
that  fituation,  he,  with  the  utmoft  gentlenefs,  again  ad- 
drcfies  the  mob,  and  fays,  "  O  !  my  good  fellows,  if  you 
*'  knew  me,  you  would  not  ufe  me  thus."  I  would  afk  you. 
Gentlemen  of  the  Jury,  and  all  who  now  impartially  hear 
me.  Does  this  befpeak  murder  ?  If  his  intentions  had  been 
inimical,  would  his  temper  not  have  been  ruffled  ;  nay,  if 
they  had  not  been  in  the  higheft  degree  pacific  and  kind, 
would  he  not  have  been  enraged  at  the  failure  of  all  his  en- 
deavours towards  the  pacification  of  this  lawlcfs  mob,  and  at 
being  fo  cruelly  infulted  in  the  predicament  in  which  he  then 
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.lood  ?  It  would  he  an  infiilt  to  your  feelings,  gentlemen, 
merely  to  fay,  that  Captain  Macdonogh's  condudl:  befpoke 
complete  innocence  of  any  murderous  intention :  it  was 
connncndable,  worthy  of  imitation  ;  nay,  it  was  even  praife- 
worthy  in  the  highell  degree.  Gentlemen,  I  here  recolle£l; 
the  terms  that  were  ufed  by  a  brother  ofhcer,  who  faid  at 
this  bar,  that  while  in  the  company  of  Captain  Macdonogh 
on  that  particular  occafion,  he  was  difpleafed  at  feeing  him 
endeavour  with  fo  much  anxiety  to  conciliate  and  pacify  an 
unruly  mob,  compofed  of  the  loweil  of  the  people  ;  and  the 
reafon  was,  that  he  thought  it  was  beneath  his  dignity.  We 
may,  in  taking  thefe  expreflions  into  view,  alfo  remember, 
that  this  gentleman  feemed  to  be  extremely  good  tempered, 
and  a  young  man  of  an  elevated  mind. 

Gentlemen,  if  the  bringing  down  a  reinforcement  is  to  be 
reckoned  criminal,  we  have  done  with  it ;  but  if  you  do  not 
view  it  in  that  light,  how  could  Colonel  Mackenzie,  who 
was  in  the  barracks,  and  Captain  Macdonogh,  who  was 
then  in  cuftody,  pofTibly  be  Implicated  or  rendered  liable  for 
the  conduct  of  the  foldiers  (luring  the  remainder  of  that 
evenin'T  ? 

o 

Gentlemen,  as  to  the  having  defired  the  aid  of  the  civil 
power,  before  any  fcrious  mifchief  had  been  done  :  there  is 
juft  as  good  proof  of  the  calling  for  the  civil  magiftrate,  as 
I  could  defire  in  any  cafe  whatever.  Is  it  not  proved,  by 
feveral  witnelles,  that  Captain  Macdonogh  went  to  the  town- 
houfe  to  call  for  the  interference  of  the  Provoft,  or  fome  of 
the  magiftrates  ? 

He  mentioned  the  purpofe  of  his  calling  at  the  town-houfe 
to  each  of  the  town-ferjeants,  when  Mr.  Copland,  the  town- 
clerk,  was  called  out.  Captain  Macdonogh  did  not  then 
know  Mr.  Copland,  or  that  he  was  only  the  town-clerk. 
Mr.  Copland  was  drefled  in  black  cloaths.  Captain  Mac- 
donogh believed  him  to  be  a  magiftrate  ;  and  truly,  gentle- 
men, when  you  recolle6l  the  appearance  and  gait  of  this 
town-clerk,  when  examined  before  you,  you  will  not  be 
much  furprifed  at  fuch  an  error  ;  for  as  to  myfelf,  I  am  fure, 
I  never  faw  a  more  confequential  or  magilterial  fort  of  per- 
Ibn.  Mr.  Copland  deponed,  that  Captain  Macdonogh  only 
faid,  that  he  had  been  infulted,  and  merely  required  a  guard 
of  him,  forhis  own  perfonal  fecurlty  in  getting  through  the 
ilreets.  Mr.  Copland  will  excufe  me  for  faying,  that  I 
cannot  believe  this.  There  mufl  be  a  mlilake  here.  I  am 
inclined  to  think,  that  he  too  mufthave  been  fomewhat  in- 
toxicated ; 
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toxicated  ;  and  being  in  that  flate,  did  not  underiland  vvliat 
was  faid  by  Captain  Macdonogh — and  this,  I  think,  is  the 
beft  apology  I  can  form.  Surely,  gentlemen,  if  Captain 
Macdonogh  had  entertained  any  hoflile  or  criminal  inten- 
tions, he  might  have  taken  revenge  at  his  own  hand  on  the 
multitude  :  he  undoubtedly  (hewed  his  great  refpect  to  tlie 
magiftrates  of  Aberdeen,  and  his  reverence  for  the  civil  au- 
thority ;  and  it  is  perfectly  fuflicient  to  me,  that  the  magi- 
ftrates got  notice  of  the  difturbance,  no  matter  by  M'hat 
means.  The  town-clerk  was  bound  to  inform  them  of 
Captain  Macdonogh's  requeft.  If  the  application  went  no 
farther  than  the  town-clerk,  it  was  no  fault  of  Captain  Mac- 
donogh, who  is  not  poiTelTed  of  the  gift  of  diftinguifhing 
clerks  from  magiftrates  ;  the  town-clerk,  in  this  cafe,  took 
upon  him  to  a6l  as  the  organ  of  the  magiftrates,  which,  if 
report  may  be  credited,  fometimes  happens  in  other  burghs 
than  that  of  Aberdeen. 

Here,  gentlemen,  I  leave  with  you  the  cafe  of  Lieutenant- 
Colonel  Mackenzie  and  Captain  INIacdonogh — having  faid, 
I  think,  fufficient,  along  with  the  evidence  that  has  been 
adduced,  to  exculpate  them  in  the  eyes  of  every  one,  and  of 
you  in  particular  as  a  Jury  of  their  country  ;  and  I  ftiall  only 
add,  that  if  you  fiiould  chance  to  find  that  the  conduct  of 
thefe  two  moft  worthy  and  refpetlable  officers  amounts  to 
murder,  we  ftiall,  I  think,  foon  have  an  army  very  confider- 
ably  reduced. 

I  now,  gentlemen,  come  to  confider  the  cafe  of  the  two 
ferjeants  at  the  bar.  They  indeed  ftand  in  a  very  different 
fituation,  though  not  in  point  of  their  defence. 

It  has  been  proved,  gentlemen,  that  when  the  regiment 
were  on  their  march  to  the  barracks,  they  were  infulted 
with  the  moft  opprobrious  language,  and  even  pelted  with 
ftones.  What  was  the  confequence  you  all  know.  They 
ought,  no  doubt,  upon  fuch  an  occafion,  to  have  reftrained 
their  paffions  -,  but  who  amongft  us  is  at  any  time,  and  par- 
ticularly at  the  period  of  danger,  as  wife  and  confiderate  as 
we  ought  to  be  .''  The  laft  divifion  of  the  men  rufhed  back  in 
a  disorderly  manner,  fcattered  themfelves  about,  firing  here 
and  there,  till  Rofs  the  rifleman  fell,  whofe  death  has  given 
rife  to  this  trial :  let  us  confider,  what  was  the  duty  of  the 
ferjeants  at  this  critical  period.  I  would  alk  you,  was  it 
their  duty  to  follow  their  men,  or  was  it  their  duty  to  defert 
them  ?  To  leave  them  fcattered  in  fuch  a  diforderly  ftate, 
and  while  they  faw  them   a61ing   in  fo  improper  a  manner  ? 

What, 


(     '53     ) 

AVhat,  upon  this  lad  fuppofition,  would  have  been  faid  of 
the  condud:  of  thcfc  fcrjeatits  ?  It  would  I'urcly  have  been 
tiiought  extremely  veprehenrd)le,  and  the  gentlemen  might 
rather  have  been  jultihed  in  bringing  fuch  a  charge  againft 
tliem  as  they  liave  now  done,  when  their  conduct  has  been 
pjrfecfcly  the  rcverf*-.  A  witnefs  fays,  that  one  of  the  fer- 
j cants  puflied  him  alide  and  ran  forward  ;  he  did  fo,  gentle- 
men, becaufe  he  confidered  it  to  be  his  duty  to  follow  his  men. 

[Here  Mr.  Erskine  was  taken  ill,  and  under  a  neceffity 
of  retiring  to  get  the  benefit  of  frefli  air.  After  having  con- 
tinued out  of  Court  for  about  three  quarters  of  an  hour,  he 
found  himfclf  able  to  return  ;  and  though  the  Court  were 
unwilling  to  allow  him  to  proceed,  and  feemed  inclined  to 
adjourn  the  proceedings  till  another  day,  he  rather  chofe  to 
finilh  his  fpeech.] 

Gentlemen,  when  I  left  off",  I  was  mentioning  to  you, 
the  circumftance  of  the  troops  being  violently  aflaulted  from 
behind  by  this  ferocious  and  determined  mob.  The  greateft 
part  of  them  had  got  near  the  barracks,  when  the  rear, 
prefled  upon  and  abufed  by  the  populace,  fuddenly  turned 
and  purfued  them  as  they  run  down  towards  the  guard- 
houfe.  In  this  the  foldiers  were  guilty,  in  the  firft  place, 
of  an  egregious  infringement  of  their  duty  in  a  military  ca- 
pacity, in  thus  prefuming  to  return  to  the  market-place  from 
whence  they  came,  without  the  fame  authority  which  made 

I  them  march  towards  the  barracks  :  and  in  the  fecond  place, 
they  immediately  commenced  an  unlawful  mob,  and  became 
liable  in  every  confequence  that  might  enfue.  I  mufl  ac- 
knowledge, gentlemen,  that  if  any  of  the  men  belonging  to 
this  detachment,  that  thus  turned  and  lired  upon  the  people, 
were  at  that  bar,  and  could  be  proved  to  have  diretlied  or 
concurred  in  what  was  going  forward,  I  (liould  have  very- 
great  difficulty  indeed  in  finding  out  the  means  of  defending 
them  •,  becaufe,  fuch  defence  would  feem  to  amount  to  this, 
that  where  three  or  four  perfons  had  committed  a  murder 
together,  none  of  them  could  be  convi6led.  Gentlemen, 
no  man  can  more  deplore  the  unfortunate  events  of  that 
evening  than  I  do,  or  more  fincerely  pity  the  aged  and 
miferable  father  of  the  poor  young  man,  whofe  premature 
death  has  occafioned  the  prcient  trial.  This  unhappy  pa- 
rent has  been  enabled,  by  a  liberal  fubfcription  in  the  city  of 
Aberdeen,  to  iuftitute  and  carry  cii  this  trial.     This  fub- 
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fcription  I  furely  do  not  blame  ;  on  the  contrary,  I  applaud 
the  principles  on  which  it  proceeded,  for  it  mutt  be  always 
a  commendable  and  laudable  thing,  not  tofufTcrthe  poverty 
of  an  injured  per fon  from  fatally  precluding  him  from  fcek- 
ing  redrefs. 

Gentlemen,  the  recollection  of  this  being  a  trial  at  the 
inftance  of  a  private  party,  leads  to  a  few  words  upon  another 
fubje£l.  The  Lord  Advocate,  who  acts  as  the  Grand  Jury 
of  Scotland,  has  in  this  cafe  declined  to  profecute.  He 
confidered,  I  have  no  doubt,  the  precognition  with  atten- 
tion ',  and  from  my  intimate  knowledge  of  the  character  of 
that  honourable  gentlemen,  I  am  fure,  had  he  not  been  fatis- 
fied  of  the  innocence  of  my  clients,  he  would  never  have 
declined  to  inftitute  a  profecution. 

Gentlemen,  you  will  no  doubt  acknowledge  with  me, 
after  hearing  all  the  proof  that  has  been  led,  that  my  clients 
discharged  no  pieces,  and  that  by  their  hands  at  lead  no  man 
fell.  Let  us  then,  by  a  minute  difcufljon  of  the  evidence 
from  the  beginning  to  the  end,  endeavour  to  afcertain  what 
was  their  real  line  of  conduft  during  thefe  unhappy  tranf- 
a6tions  :  for  if  I  fliall  be  able  to  fatisfy  you,  Gentlemen  of 
the  Jury,  that  thofe  two  men,  inftead  of  aiding,  abetting, 
and  encouraging  the  troops  to  fire,  did  every  thing  that 
could  poflibly  be  in  their  power,  in  order  to  prevent  the 
men  who  were  under  their  direction  from  firing,  it  muft  be 
a  matter  of  mere  indifference  by  whofe  hands  Rofs  fell. 
Let  us  fee  what  was  the  duty  of  thefe  ferjeants,  when  the 
foldiers  broke  their  ranks  and  ruflied  down  the  ftreet :  it  was 
mod  undoubtedly  their  bounden  duty  to  follow  ^hem.  They 
were  not  to  fay,  or  to  imply  by  their  filence,  go  to  murder, 
go  to  bloodfhed,  we  will  go  to  the  barracks  and  be  fafe.  I 
confider  a  ferjeant  as  an  officer,  where  there  is  no  perfon  of 
higher  rank  prefent  to  command  ;  but  what  would  be  the 
confequence,  if  he  who  has  the  command  of  a  party  were 
not  bound  to  look  after  the  flock  ?  It  was  moll  aflurcdly 
their  duty,  where  a  fingle  lamb  ftrayed,  to  go  to  the  wildcr- 
nefs  and  bring  it  back.  Thefe  ferjeants  did  actually  return 
along  with  the  men,  with  thefe  innocent  and  praiseworthy 
intentions.  If  this  prefumption  is  held  to  be  f.itisfaclory,  I 
care  not  who  the  ferjeants  were,  or  whether  they  have  been 
properly  identified,  yea  or  not.  If  otherwife,  and  if  they 
are  held  to  have  come  back  with  an  improper  purpofe,  then, 
gentlemen,  it  mult  be  proved  to  you,  whetlier  to  eitlier  or 
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to  wlilch  of  tlicfc  men,  this  particular  murder  can  be  faid  to 
attach. 

I  will  take  the  two  feparately,  putting  you  in  mind,  that 
in  confidcring  this  evidence,  you  are  to  give  that  weight  to 
the  character  of  thefe  two  ferjeants  which  is  due,  for  every 
man  who  has  a  fair  charadler  is  prefumed  to  a£l  fairly  ;  and 
1  fhall  I  truil,  gentlemen,  fatisfy  you,  that  the  intentions  of 
thefe  two  ferjeants  were  good,  and  fuch  as,  when  properly 
confidered,  will  be  found  to  be  perfeftly  juftifiable. 

In  the  firft  place,  in  regard  to  Serjeant  Sutherland ;  I 
fliall  fliew  you,  gentlemen,  that  he  was  not  a  bloody-minded 
man.  This  was  proved  to  you  in  the  early  part  of  the  pro- 
ceedings of  that  evening  ;  for,  when  he  was  in  company 
with  a  woman,  you  fee  him,  when  aiTaulted  and  bedawbed 
with  dirt  upon  the  King's  birth-day,  a  day  which  would  no 
doubt  excite  his  joy  and  delight,  you  fee  him,  inftead  of 
drawing  liis  fword,  defending  himfelf  with  it  in  the  fcabbard, 
in  fuch  a  manner  that  no  ferious  mifchief  could  arife  ;  and 
therefore  I  fet  out  in  the  early  part  of  the  night,  with  this 
demonflration  of  his  prefence  of  mind  and  peaceable  tem- 
per— a  temper  evinced  in  a  much  more  trying  fituation,  than 
any  in  which  lie  has  been  found  to  be  placed  during  the  re- 
maining part  of  that  evening.  It  is  furely  an  abfurd  fup- 
pofition  to  imagine,  that  one  who  was  placed  in  fuch  a 
critical  and  dangerous  fituation,  and  was  on  that  occafion  fo 
much  difpofed  to  ufe  lenient  means,  would  afterwards,  when 
in  a  fafe  fituation,  ufe  violence  againft  people  who  were 
doing  him  no  injury.  In  the  courfe  of  the  night  we  have 
evidence,  that  hq  prevented,  by  his  timely  interference,  four 
or  five  different  foldiers  from  firing  their  pieces,  when  they 
were  levelling  them  for  that  purpofe  ;  and  it  appears  evident 
that  Sutherland,  about  the  time  that  the  firing  firft  com- 
menced, was  earneftly  and  anxioully  exerting  himfelf  in 
preventing  the  men  from  letting  off  their  pieces. 

Now,  gentlemen,  what  does  this  lead  to  ?  In  confidering 
the  actions  of  men  we  muft  act  the  part  of  men,  and  refort 
to  human  nature.  Would  not  a  perfon  who  compofed  a 
tragedy  be  laughed  at,  as  being  ignorant  of  human  nature, 
were  he  to  reprefent  his  hero,  during  almoft  the  whole  per- 
formance, as  being  extremely  anxious  to  prevent  a  bloody 
act  from  being  committed,  but  (hould  afterwards,  all  of  a 
fudden,  totally  reverfe  his  character,  and  reprefent  him  as 
that  blood-thirlly  perfon  he  appeared  fo  lately  to  abhor  ?  It  is 
^  wife  faying  of  the  Roman  poet,  Nemo  repente  fit  turpijfimus : 
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no  one  all  at  once  becomes  fuperlat'ively  wicked,  but  the  heart 
becomes  completely  callous  and  depraved  by  gradu?.!  Ilcds 
and  almoft  unperceptible  advances.  Will  it  then  be  in  this 
cafe  believed,  that  Sutherland  could  fo  fuddenly  change  his 
charafter,  as  that  he  could  all  at  once  perpetrate  thefe  bloody 
afts,  he  was  formerly  fo  anxioufly  endeavouring  to  prevent  i 
No,  gentlemen,  it  is  a  thing  fo  incredible,  that  I  am  aflva:.:- 
ed  to  ufe  argument  with  you  not  to  believe  it. 

You  have  the  evidence  of  John  Robertfon  and  James  Mac- 
kenzie, relative  to  the  conduft  of  Sutherland.  John  Robert- 
fon tells  you  plainly,  that  foldicrs  who  were  about  to  f.re 
were  aftually  prevented  by  Serjeant  Sutherland  :  nay,  thit; 
witnefs  exprefsly  fwears  to  a  moft  material  facl:,  which  pre- 
cludes all  miflake,  that  when  he  himfelf  was  at  the  prefent, 
ready  to  difcharge  his  piece,  Sutherland  cnir.e  forward,  call- 
ed to  him  not  to  fire,  and  ftruck  up  his  nuiiket  with  his 
fword.  What  in  earth  could  induce  this  faddler  in  JV^rth  to 
come  before  you  and  perjure  himfelf;  in  fliort,  to  lofe  his 
own  foul  in  order  to  fave  the  life  of  thisferjeant?  But,  gen- 
tlemen, his  evidence  is  ftrongly  corroborated  by  the  teltimo- 
ny  of  the  other  witnefs:  I  allude  to  James  Mackenzie,  whom 
I  like  the  better,  that  he  is  not  much  acquainted  with  the 
language  of  the  country,  for  this  the  more  fecures  the  purity 
of  his  evidence.  That  witnefs  was  a  foldier  in  the  Iic;ht 
company  of  the  Rofs  and  Cromarty  Rangers,  on  the  fourth 
of  June  laft  ;  he  knew  Serjeant  Sutherland,  and  faw  him 
that  evening.  At  the  firft  firing  he  was  in  the  fame  feftion 
with  Sutherland,  who  had  net  the  total  command,  as  there 
was  another  ferjeant  in  that  fedion.  He  fav/  Sutherland 
three  or  four  tim^es  prevent  fome  of  the  men  from  firing. 
He  did  not  unflieath  his  fword.  The  witnefs  faw  a  man, 
like  a  rifleman,  lying  dead  or  drop  near  the  crofs  :  and  you 
will  obferve,  gentlemen,  that  this  witnefs  fays,  that  he  faw 
Sutherland  go  off'  for  the  barracks  before  that  rifleman  fell. 
Gentlemen,  you  will  particularly  advert  to  this  circumftance, 
that  it  has  been  proved  to  you  by  this  witnefs,  that  Serjeant 
Sutherland  had  actually  gone  up  to  the  barracks  before  the 
rifleman  fell.  This  is  evidence  of  decided  importance,  fo 
far  as  it  relates  to  Sutherland ;  and  therefore,  gentlemen, 
I  (hall  not  trouble  you  farther  with  recapitulating  the  evi- 
dence of  other  witnefles  in  regard  to  him. 

Now,  gentlemen,  I  come  to  confidcrthc  cafe  of  Serjeant 
Mackay.  As  to  him,  the  proof  appears  to  be  juft  in  the 
fame  fituation.     It  is  proved,  by  no  lefs  than  five  witnefles, 
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Roderick  Mncuonrikl,  Alexander  Frazer,  James  Mackenzie, 
Alexander  Munro,  and  John  Maclennan,  that  Mackay  ufed 
every  pollible  endeavour  to  prevent  the  men  from  firing. 

It  is  proved,  that  he  dcfired  them  to  return  to  the  barracks, 
called  on  tliem  not  to  fire,  and  in  one  inllance,  violently 
ilruck  up  the  mulkct  of  a  foldier  when  at  the  prefent. 

The  cireumllancc  of  a  man  firing  a  piece,  gentlemen, 
which  occurred  in  the  cafe  of  Captain  Porteous,  alluded  to 
on  the  other  fide,  is  one  which  will  not  be  taken  away  by 
any  prefumption  whatever,  when  fworn  to  by  thofe  who 
ftood  near  him.  Ten  thoufand  witnefies,  fwearing  other- 
wife,  would  not,  in  my  opinion,  be  of  any  avail.  But  the 
circumftance  of  thefe  ferjeants  being  prefent  with  the  men, 
ib  far  from  being  a  ciime  in  their  particular  fituation,  is  ra- 
ther, I  am  convinced,  one  that  tends  much  to  their  advan- 
tage i  unlefs  it  be  proved,  contrary  to  the  prefumption  of 
innocence,  that  they  were  prefent,  not  to  endeavour  to  re- 
ftrain,  but  to  abet  and  encourage  the  violent  proceedings  of 
the  foldiery.  Let  us  particularly  confidcr  the  evidence  upon 
this  head,  as  it  regards  Mackay. 

As  it  is  extremely  diliicult  to  follow  evidence  which  has 
branclied  out  to  fueh  a  detailed  length,  I  made  out  during 
the  courfc  of  this  morning,  a  fhort  abftradl  of  what  relates 
to  that  point,  and  it  is  very  fingular  to  fee  the  refult  of  it. 

In  the  firft  place  then,  it  will  be  obferved,  that  Andrev/ 
Affleck,  who  is  the  fole  witnefs  we  have  had,  during  the 
trial,  that  fvvears  to  any  circumftances  prejudicial  to  the  ex- 
culpation of  Mackay,  mod  pointedly  afierts,  that  Rofs  the 
rifleman  fell  by  the  firing  of  a  party  of  from  fixteen  to  twen- 
ty men,  headed  by  Serjeant  Mackay,  before  the  ftraggling 
parties  feparated  and  fired  irregularly. 

Francis  Bonnyman  fwears,  that  the  deatli  of  Rofs  was  oc- 
cafioned  by  the  firing  of  a  party  of  from  eight  to  twelve  ; 
George  Mackenzie,  by  a  party  of  about  feven  or  eight ;  and 
William  Freeman  depones,  that  it  was  by  a  party  of  from  four 
to  five.  Thus,  all  thefe  witnefies  concur  in  contradicting 
jhe  teftimony  of  Afileck,  while  they  are  alfo  at  variance  with 
one  another.  One  point,  however,  they  eftablifli,  that  the 
death  of  Rofs  was  occafioncd  by  a  fire  from  a  fmall  ftraggling 
party,  confifting  of  a  very  few  men. 

Gentlemen,  you  will  recollect,  that  there  is  a  particular 
ferjeant  who  is  proved  to  have  faid,  "  He  would  be  at  the 
"  rebels,"  or  "  Damn  the  rebels,  let  us  be  at  them." 

Gibb  fays,    that  he  and  George  Mackenzie  were  with  a 
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party  of  foldiers  headed  by  two  ferjeants,  Mackay  and  Mac- 
kenzie. That  one  of  the  ferjeants,  he  thinks  not  Mackay, 
but  rather  Mackenzie,  ufed  the  above  expreflion  •,  and  George 
Mackenzie  fays,  that  he  faw  Rofs  fall,  and  that  the  party 
who  occafioned  his  death  was  accompanied  by  the  ferjeant 
who  faid,  '*  Damn  the  rebels,  let  us  be  at  them  ;"  therefore, 
it  could  not  pofTibly  be  Mackay,  as  he  was  not  the  perfon 
who  headed  that  party. 

Gentlemen,  it  is  always  a  dangerous  thing  to  truft  much 
to  a  proof  of  identity,  by  witnefles  who  have  never  {ctn  a 
perfon  from  the  moment  of  confufion,  alarm,  and  terror, 
till  called  to  point  him  out  at  the  bar.  The  proceedings  on 
this  trial  will  abundantly  bear  me  out  on  this  obfervation. 

George  Mackenzie  has  deponed,  that  on  fecond  confidcr- 
ation,  he  could  not  poflibly  condefcend  upon  the  particular 
perfon  who  headed  the  men.  That  a  deception  might  eafily 
arife  in  a  perfon's  mind ;  and  though  at  one  time  he  may 
have  thought  that  he  recognifed  the  ferjeant,  yet  on  confi- 
deration,  he  found  reafon  to  alter  his  mind.  I  am  fure  I 
was  imprefled  with  a  favourable  opinion  of  that  witnefs,  from 
his  candid  behaviour  and  appearance. 

Contrail  this  gentleman  with  another  witnefs,  a  young 
man  of  the  name  of  Thomfon,  who,  inftead  of  pointing  out 
Serjeant  Mackay  at  the  bar,  as  the  perfon  to  whom  he  had 
alluded  in  his  depofition  under  that  name,  actually  pointed 
out  Captain  Macdonogh.  I  am  fure  I  do  not  believe  that 
boy  perjured  himfelf,  but  it  fully  proves  my  propofition ; 
and  I  will  fay,  gentlemen,  that  no  verdict  ought  ever  to 
be  obtained  refting  on  a  proof  of  identity,  unlefs  a  witnefs 
could  pitch  on  a  perfon  in  any  drefs  or  garb  he  could 
aiTume. 

Gentlemen,  you  are  called  upon  to  return  a  verdicl  againfl 
Serjeant  Mackay,  partly  upon  prefumptions  faid  to  arife  from 
geftures  and  attitudes;  this  evidence  mult  be  always  peculiar- 
ly fallacious:  it  is  a  conltruction  at  beft,  put  by  witnefles 
on  certain  motions  of  the  body,  and  one  that  may  be  dictat- 
ed by  ignorance  or  prejudice,  and  often  merely  a  conftruction 
of  a  profecutor,  put  upon  the  words  of  a  witnefs.  Both  of 
thefe  remarks  are  founded  upon  the  prefent  proceedings. 

Alexander  Cooper  fays,  (who  however  does  not  pitch  on 
Mackay)  that  he  faw  a  ferjeant  pointing  or  waving  with  his 
hand,  towards  the  place  where  the  men  afterwards  fired, 
but  he  could  not  tell  whether  his  intention  was  to  excite 
them  or  to  difcourage  them  ;  and  truly,  this  motion  might 
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cither  be  intended  to  point  to  a  pnrtlculnr  quarter  wliere  they 
were  to  fire,  or  to  prevent  them  from  doing  lb,  by  (hewing 
them  the  crowd  on  the  ftreet. 

Francis  Bonnyman  fays,  that  lie  faw  a  ferjeant  frequently 
fliaking  a  fmall  cane  in  the  faces  of  the  foldiers,  by  way  of 
encouragement  for  them  to  advance  forward  and  fire.  This, 
gentlemen,  is  a  molt  extraordinary  interpretation.  I  would 
he  incHned  to  think,  were  a  man  to  come  up  to  me,  and 
iiiake  his  cane  or  his  fill  in  my  face,  that  that  circumilance 
would  be  very  far  from  demonltrating  approbation  and  en- 
couragement. What  kind  of  conclufion  would  it  be,  that  a 
man  was  courting  a  young  woman,  becaufe  truly  he  had  been 
difcovcred  walking  with  her  in  a  field,  and  frequently  fliaking 
his  fid  in  her  face  ;  yet,  not  more  abfurd  would  this  fine 
prefumption  be,  than  that  a  ferjeant,  fhaking  his  cane  and 
fid  in  the  faces  of  highland  foldiers,  was  a  token  of  en- 
couragement and  approbation  of  what  they  were  about. 

William  Freeman  depones,  that  he  faw  a  ferjeant  (Suther- 
land) at  the  head  of  a  party  of  four  or  five  men,  with  a  cane 
or  fvv'ord  in  his  hand,  and  that  one  of  the  men  aimed  a  fiiot 
at  Mr.  Copland  the  town-clerk.  I  do  not  know,  whether 
it  be  any  etiquette  peculiar  to  the  town  of  Aberdeen,  for  the 
town-clerk  to  fuperintend  the  throwing  of  filth  and  naftinefs 
upon  the  ftreets  during  his  Majefty's  birth-day.  This  wir- 
iK-fs  farther  fays,  that  on  Mr.  Copland's  moving  a  little  the 
(liot  milled  him,  and  hit  and  pafled  through  the  witnefs's 
hat  •,  and  that  the  ferjeant  then  llruck  one  of  the  men  witli 
his  cane.  Can  you  poflibly,  gentlemen,  fuppofe,  that  a 
hearty  ilroke  of  a  cane  upon  the  back  was  any  encourage- 
ment and  approbation  of  firing  ?  A  plain  man  would  na- 
turally fuppofe,  that  it  was  rather  intended  in  the  way  of 
reproof  and  correction.  I  mention  thefe  circumfiances, 
gentlemen,  to  illuftrate  the  ridiculous  nature  of  the  evidence 
attempted  from  figns  and  motions,  for  neither  this  witnefs 
nor  Bonnyman  at  all  effecft  Mackay  ;  and  as  for  Sutherland, 
it  was  proved,  that  before  this  time  he  had  retired  to  the 
barracks. 

Gentlemen,  in  all  events  I  am  entitled  to  fay,  that  it  was 
not  the  ferjeants  at  the  bar  who  had  any  hand  in  the  murder. 
There  were  no  lefs  than  twenty-four  ferjeants  belonging  to 
this  regiment,  there  being  three  attached  to  each  of  the 
eight  companies,  befides  the  lanee-ferjeants.  You  have  the 
whole  of  thefe  ferjeants,  who  were  as  likely  to  be  engaged  in 
luch  an  affray  as  Serjeant  Mackay  j  fo  that  if  you  fuppofe^ 
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that  fome  ferjeants  who  were  there  were  aclive,  then  I  op- 
pofe  the  want  of  identity.  Before  you  can  find  a  verdicl 
againft  thefe  men,  you  mufl  certainly  acknowledge  that  vou 
muft  have  the  cleareft  proof  of  identity,  and  be  able  to  lay 
your  hands  upon  your  hearts,  and  fay,  that  you  have  feen 
lufficient  evidence,  that  thefe  two  ferjeants  v/ere  the  parti- 
cular individuals  who  were  engaged  in  this  outrage,  and 
particularly  inftrumental  in  occahoning  this  murder. 

The  only  other  remaining  branch  of  the  evidence  relates  to 
the  condudl:  of  thefe  ferjeants,  after  all  was  over.  As  for 
.Sutherland,  it  was  proved,  that  he  went  up  to  the  barracks 
before  the  death  of  Rofs.  "With  regard  to  Mackay,  an  at- 
tempt has  been  made  to  fhew,  that  he  was  unwillinjr  to  re- 
turn to  the  barracks,  when  ordered  to  do  fo  by  the  Provoll, 
and  did  not  willingly  fubmit  to  the  command  of  the  civil 
power.  It  would  not  have  been  very  extraordinary  although 
a  ferjeant,  full  of  ideas  of  miilitary  fubordination,  had  not 
readily  comprehended  at  firll,  his  being  under  any  other 
authority  than  that  of  his  commanding  officer.  But,  gentle- 
men, you  will  obferve,  that  fo  far  from  this  being  the  cafe, 
the  Provoft  himfelf  acknowledges,  that  when  he  fliewed  this 
man  his  chain,  the  infignia  of  his  office,  that  he  yielded  a 
prompt  and  ready  obedience.  Gentlemen,  you  mull  be 
upon  the  whole  convinced,  that  the  death  of  Rofs  has  been 
occafioned  by  fome  one  private  individual,  who  had  broken 
his  ranks  contrary  to  the  exprefs  orders  and  exertions  of  the 
perfon  who  headed  the  party,  and  who  ccnfequently  is  alone 
guilty  and  amenable  to  the  laws  of  his  country.  It  is  ex- 
traordinary, that  after  all  the  exertions  of  the  magiftrates, 
they  have  not  been  able  to  find  out  one  of  the  private  men 
who  fired  •,  and  it  is  flill  more  ftrange,  that  none  of  the 
witnefles  had  their  attention  attracted  towards  any  of  them. 
I  do  not  believe  that  the  magiftrates  can  have  poffibly  conceiv- 
ed, that  a  private  was  too  poor  game  for  them  -,  yet,  certain 
it  is,  that  they,  and  this  private  profecutor,  have  only  aimed 
at  a  Colonel,  a  Captain,  an  Enfign,  and  two  Serjeants. 

Gentlemen,  after  having  detained  you  fo  long,  I  may  now 
venture,  without  the  leaft  fear  or  dread,  to  fubmit  my  clients 
to  the  impartial  verdicl  of  their  country.  I  leave  with  you 
Lieutenant-Colonel  Mackenzie,  as  having  been  concerned  in 
this  unhappy  affiiir,  merely  from  having  ordered  a  military- 
guard  to  be  reinforced,  which  was  ready  to  be  overpowered. 
Captain  Macdonogh  1  alfo  leave  under  your  confideration  and 
protection,  as  being  one  who  is  only  chargeable  with  liaving 

taken 


I 


(  '61  ) 

taken  the  cominand  of  the  regiment,  at  a  time  when  it  muft 
be  acknowledged  by  all,  to  have  been  abfolutcly  neceflary, 
and  with  having  done  every  thing  in  his  power,  in  order  to 
conciliate  and  humour  an  enraged  populace,  and  prevent  that 
niiichief  which  all  his  care  and  exertion  could  not  ultimately 
prevent.  With  regard  to  thefe  two  ferjeants,  who,  along 
with  their  olhcers,  have  been  brought  to  this  bar  before  you, 
having  unfortunately  incurred  fufpicion  of  guilt,  from  cir- 
cumllances  which  fliould  rather  have  tended  to  exculpate 
them,  without  adding  a  fingle  word  more  on  the  evidence 
concerning  them,  I  now  venture  to  leave  them  alfo  in  your 
hands,  being  confident,  that  from  the  whole  evidence  which 
has  been  brought  before  you,  and  after  mature  confideration 
of  their  cafe,  t!uy  will  like  wife  receive  ample  juftice,  and, 
along  with  their  officers,  be  entirely  exculpate  by  you,  as  a 
Jury  of  their  country. 


[After  Mr.  Ekskine  had  refumed  his  feat,  Lord  CraiC, 
as  Prefident  of  the  Court,  addreflcd  the  Jury  to  the 
following  purpofe.] 

LORD  CRAIG'S  ADDRESS. 

Gentlemen  of  the  Jury, 

IT  has  fallen  to  my  lot,  in  the  abfence  from  Indifpofitlon 
of  the  Head  of  the  Court,  who  has  fo  often  and  fo  ably 
fpoke  to  Juries  from  this  place,  to  addrefs  you  on  the  pre- 
fent  occafion.  After  the  attention  you  have  given,  and  the 
notes  you  have  taken,  I  hope  it  will  not  be  neceflary  for  me 
to  detain  you  long,  in  performing  the  duty  which  is  thus  in- 
cumbent upon  me.  I  mud,  however,  be  under  the  neceflity 
of  recapitulating  fliortly  the  principal  parts  of  the  evidence, 
with  a  view  to  alhfl:  your  deliberations  previous  to  your  bring- 
ing in  the  verdicl,  which  you  may  judge  proper  to  be  pro- 
nounced with  refpe^l  to  thefe  pannels;  and,  therefore,  as  you 
muft  undoubtedly  be  already  much  fatigued  by  the  extraordi- 
nary length  of  this  trial,  and  the  great  attention  which  you  have 
paid  during  the  whole  of  the  proceedings,  I  requeft  you  will 
continue  to  keep  your  feats,  if  you  find  it  more  convenient, 
while  I  addrefs  you. 
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This  cafe,  above  all  others,  appears  to  me  to  he  tlie  moil: 
adapted  for  the  cognizance  of  a  Jury.  The  law  of  this 
country  has  moft  properly  placed  in  the  hands  of  a  Jury,  the 
confideration  of  all  heinous  crimes  ;  and  none  can  be  reckop.- 
ed  more  fo  than  that  of  murder,  which  has  been  charged 
againft  thefe  pannels  in  this  indictment.  One  faft,  and  a 
moft  melancholy  one  it  certainly  is,  (it  is  not  difputed)  that 
on  the  evening  of  the  4th  of  June,  a  number  of  perfons  lotl: 
their  lives  on  the  ftreets  of  Aberdeen.  It  is  molt  proper, 
and  it  has  furely  been  wifely  eftablifhed,  that  fuch  a  cafe  as 
this  fliould  be  judged  of  by  the  underftanding  and  good 
fenfe  of  men,  who  are  the  peers  of  the  perfcns  tried,  who 
will  confider  their  cafe  with  impartiality,  and  who  will  do 
juftice  to  every  perfon  having  an  intereft  in  the  iflue  of  tlie 
trial. 

You  will,  in  this  cafe,  on  the  one  hand,  judge  with  tliat 
compaffion  and  fympathy,  due  to  the  feelings  of  tlicfe  who 
have  unfortunately  loft  their  neareft  relations  on  this  melan- 
choly occafion.  On  the  other  hand,  you  will  confider  this 
cafe  with  that  impartiality,  for  thofe  who  are  accufed  of 
being  guilty  of  occafioning  the  death  of  the  fon  of  this  un- 
fortunate parent,  which  the  law  of  the  country,  and  juftice 
requires  of  you  ;  while,  at  the  fame  time,  you  will  endeavour 
to  guard  againft  any  verdict  which  may  have  a  tendency  to 
remove  any  of  thofe  reftraints,  which  may  be  necefiary  to  pre- 
vent unhappy  confequences,  that  might  arife  from  violent  or 
improper  conduct  in  military  men  with  arms  in  their  hands. 

With  regard  to  the  general  complexion  of  this  cafe,  there  is 
no  doubt,  that  firing  took  place.  There  is  no  doubt,  that  a 
number  of  perfons  loft  their  lives  on  that  day.  You  alone 
are  the  judges  in  cafes  of  this  fort — the  determination  of 
guilt  or  innocence  lies  with  you,  and  not  with  me. 

You  will  naturally  confider,  in  the  firft  place,  the  caufes 
that  have  been  alhgned  for  any  riot  or  difturbance,  which 
is  faid  to  have  happened  on  his  Majefty's  birth-day,  on  the 
fourth  of  June  laft.  There  is  no  doubt,  apparently,  a  very 
confiderable  difcrepancy  in  the  evidence,  with  regard  to  what 
happened  on  that  evening;  and  I  am  not  at  all  furprifed  at  fucli 
being  the  cafe,  feeing  that  there  is  generally  a  great  confu- 
fion  upon  fuch  occafions,  and  that  there  is  even  a  confider- 
able difcrepancy,  or  contradiction,  occafioned  from  the  dif- 
ferent effe£ls  the  circumftances  make  upon  different  minds, 
and  the  different  reports  which  may  have  been  circulated  re- 
lative to  thofe  circumftances.     Befides,  when  witnefles  fpeak 
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of  what  they  ^C'2,  or  have  obferved,  during -the  continuance 
of  a  crowd  or  mob,  they  frequently  fpeak  of  diilercnt  pe- 
riods or  times ;  and  tliougli  their  accounts  may,  for  tliis  rea- 
fon,  be  apparv.Mitly  different,  yet  they  are,  in  reality,  recon- 
cilable and  confiftent.  Indeed  it  appears  to  me,  that  all  the 
witnefTes,  who  have  been  examined  in  this  trial,  have  given 
a  fair  and  diftinct  account  of  wliat  they  faw,  according  to 
ihe  bed  of  their  knowledge  and  belief. 

There  is  no  quellion,  that  fome  of  the  firfl  witnefles  who 
have  been  examined  fay,  that  any  diforder  they  faw  on  the 
evenin'j  of  the  fourth  of  Tune  was  inconfiderable.  Mr. 
Garioch,  the  firfl  and  a  fenfible  and  diftincl  witnefs,  tells 
you  what  he  faw  and  obferved,  and  the  places  from  which 
he  made  his  obfervations.  That  he  obferved  a  number  of 
boys  affcmbled,  he  thinks  about  a  hundred,  throwing  dirt, 
wet  ftraw,  fquibs,  and  garbage,  (did  not  fee  any  Hones 
thrown)  at  one  another,  and  at  the  citizens,  and  at  the  mi- 
litary. But  the  difturbance  did  not  appear  to  him  greater, 
fo  far  as  he  faw,  than  on  fimilar  occafions.  And  that  when 
he  obferved  the  man  fall,  he  faid  to  Robertfon,  then  (land- 
ing by  him,  it  muft  be  a  counterfeit,  for  that  he  could  not  be- 
lieve the  foldiers  were  firing  with  ball.  At  the  fame  time, 
this  witnefs  being  afked,  what  were  the  circumfbances  which 
gave  occafion  to  the  events  that  happened  that  night  ?  An- 
fwers,  that  he  thinks  it  arofe  from  the  infults  offered  to  the 
military,  by  throwing  dirt  and  other  garbage. 

Provoft  Dingwall,  a  refpectable  witnefs,  fays,  that  he  did 
not  fee  any  thing  done  by  the  crowd,  which  could  juftify 
the  clinching  a  fifh.  ' 

Charles  Adamfon  fays,  he  fiiw  nothing  to  induce  the  mi- 
litary to  fire,  and  never  faw  lefs  didurbance  on  a  fimilar  oc- 
cafion, though  he  obferved  dirt,  garbage,  and  a  brickbat 
thrown. 

Mefirs  Collifon  and  Robertfon,  in  general,  give  a  fimilar 
account  of  the  nature  of  the  difturbance,  at  leait  at  its  com- 
mencement. 

At  the  fame  time,  gentlemen,  you  mull  have  obferved, 
that  fome  of  the  w^itnefies  give  a  much  ftronger  account  of 
the  difturbance  which  took  place  on  the  evening  of  the  fourth 
of  June,  and  make  it  much  greater  on  this  occafion,  than  on 
any  other  they  had  ever  wituefled.  I  do  not  mean  to  detain 
you,  by  entering  too  minutely  into  the  evidence  of  each  of 
them,  but  will  take  notice  of  fome  particular  circumftances 
which  it  may  be  proper  for  me  to  bring  under  your  con.- 
fideratlon. 
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Lieutenant  William  Skene  fays,  ihat  he  fau  a  diuir.mer 
and  foldier — things  thrown  at  them — an  hour  be: fore  any 
firing ;  the  drummer  refented  it,  upon  which  the  violence 
continued,  and  they  took  refuge  in  the  guard-houfc. 

Enfign  George  Brown  tells  you,  that  he  was  in  the  town- 
houfe,  that  he  accompanied  Colonel  Mackenzie  from  thence 
to  his  home — Colonel  was  not  quite  fober — found  a  crowd 
affembled — witnefs  wiflied  the  Colonel  to  avoid  the  crowd — 
Colonel  faid  he  would  go  ftraight  forward.  No  rioting  at 
this  time — met  Captain  Macdonogh,  who  faid,  he  had  been 
infulted,  and  the  guard  had  been  deforced,  and  that  it  would 
be  proper  to  have  the  guard  reinforced  ;  and  the  Colonel  ac- 
cordingly gave  orders  to  that  efte£l:,  viz.  to  get  part  of  the 
men  to  aflift  the  guard.  The  Colonel  then  turned  about  and 
addrefTed  the  crowd,  and  faid,  he  meant  them  nothing  but 
civility;  upon  which  a  man  in  a  blue  jacket  came  forv/ard, 
and  faid,  he  was  as  good  as  the  Colonel,  having  ferved  in 
the  army  as  well  as  he,  and  was  going  to  flrike  at  him  with 
his  fid : — one  of  the  foldicrs  took  hold  of  him  to  carry  him 
to  the  guard-houfe,  upon  which  a  fcuffle  enfued,  and  the 
Colonel  fell  back  on  the  ground — witnefs  aiTifted  the  Colonel 
to  get  up,  and  then  the  Colonel  dreu-  his  fword,  which  the 
witnefs  advifed  him  againft,  and  tlie  Colonel  accordingly  put 
it  up — witnefs  accompanied  the  Colonel  to  the  barracks,  and 
left  him  in  the  barrack-fquarc. 

Serjeant  Cooper  fays,  he  faw  Serjeant  Sutherland  walking 
with  a  woman,  but  whether  his  own  wife  or  that  of  another 
foldier  does  not  know.  Saw  the  crowd  attack  him  and  the 
woman,  throw  dirt  and  ftones  at  them,  and  ill-ufe  tliem. 
They  were  at  lafl  forced  to  retire  to  a  corner,  and  the  mob 
followed  them — who  again  attacked  them,  when  Serjeant 
Sutherland  defended  himfelf  with  his  fword  unflieathed — 
witnefs  faw  Colonel  and  Macdonogh  afterwards.  When 
Macdonogh  came  from  the  town-houfe  faw  mob  attack  him, 
as  they  did  every  foldier — ftruck  him  with  a  dead  cat — no 
foldier  could  walk  the  ftreets  of  Aberdeen  on  a  rejoicing  day, 
without  being  infulted  by  the  crowd  :  he  has  been  in  Aber- 
deen a  year  and  nine  months,  and  on  one  occafion  walking 
the  ftreets,  the  commanding  ofiicer  of  his  regiment  was 
Icnocked  down.  Saw  mob  pufli  down  the  Colonel — this  done 
by  a  red-haired  man — faw  dirt  heaved  at  him — a  man  in  a 
blue  jacket  faid,  he  was  as  good  a  man  as  the  Colonel. 

George  Macdonald,  Surgeon  and  Lieutenant  to  the  Ran- 
gers, alfo  confirms  the  circumftancc  regarding  tlic  man  with 
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xhi  blue  j.ickct  •,  fays,  that  the  mob  furrounded  the  Colonel, 
;huI  confiiicil  him  in  a  circle,  and  the  witnefs  himfelf,  and 
that  itones  were  thrown  by  the  mob  into  that  circle,  from 
all  quarters  ;  and  when  the  witnefs  had  feparated  from  the 
Colonel,  and  got  out  of  the  circle,  that  the  Colonel  difap- 
peared  :  at  that  initant,  the  witnefs  heard  a  (lone  (Irlke  a 
hat,  and  next  morning  obferved  the  Colonel's  hat  much 
funk  in  the  crown.  The  firll  fight  the  witnefs  afterwards 
got  of  the  Colonel  was,  when  he  was  in  the  attitude  of  rifing 
from  the  ground,  with  his  fword  drawn,  or  drawing,  he 
having  feen  the  blade.  The  mob  then  retired  a  little,  and 
there  was  room  for  the  witnefs  to  go  up  to  Colonel  Mac- 
kenzie, who,  at  the  witnefs's  defire,  returned  the  fword  to 
the  fcabbard.  Thinks  there  was  blood  upon  the  Colonel's 
face  fometime  after  the  fall,  and  when  they  had  got  to  the 
barracks.  The  corporal  .of  the  guard  too  feemed  to  have 
blood  on  his  face.  M'Ritchie,  a  foldier  of  the  guard,  was 
alfo  wounded  ;  but  the  witnefs  does  not  know  at  what  time. 
This  witnefs  was  clearly  of  opinion,  that  a  reinforcement 
■svas  neceflary  for  the  guard.  He  alfo  thinks,  one  foldier 
was  wounded  in  the  back  of  the  head,  with  what  the  wit- 
Uvjfs  thought  a  flug-ihot.  The  witnefs  alfo  knew  that  Cap- 
tain Macdonogh  was  fevcrely  hurt,  and  went  to  fee  him  at 
his  own  houfe,  by  defire  of  his  fervant.  This  was  a  little 
after  the  heat  of  the  diilurbance  ;  and  as  tlie  v/itnefs  was 
going  towards  INIacdonogh's  houfe,  fome  perfon  hit  him  with 
a  Hone,  and  he  could  fcarcely  get  to  Macdonogh's  lodging  : 
and  from  the  irritated  ftate  of  that  man,  and  the  reft  of  the 
people,  he  was  afraid  to  crofs  the  ftreet,  but  was  afterwards 
ailifted  by  a  perfon  whom  he  had  called  to  his  aid,  and  the 
witnefs  proceeded  to  Macdonogh's  houfe,  but  found  he  had 
not  got  home.  Next  day  faw  Macdonogh,  and  found  he 
was  wounded  in  the  forehead,  with  a  ftone  as  the  witnefs 
thought,  and  his  eye  was  inflamed.  Knows  that  the  Staff 
Surgeon  attended  a  man  iri  the  barracks,  whom  the  witnefs 
afterwards  vifited  ;  and  he  faw  feveral  perfons  next  day  who 
were  wounded,  to  the  number  of  fix  or  feven,  befides 
others  flightly  hurt — witnefs  himfelf  wounded  at  the  begin- 
ning of  the  bufinefs. 

Enfign  Haly  fays,  that  he  faw  the  officer  on  guard  very 
much  covered  with  filth ;  and  Macdonogh  faid,  he  thought 
application  to  a  magiftrate  neceflary.  Captain  Macdonogh 
upon  this,  with  a  file  of  men,  left  the  guard  to  go  to  the 
town-hall  for  a  magiftrate  j  and  fays,  that  he  faw  Colonel 
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Mackenzie,  who  was  endeavouring  to  appeale  the  mob  by 
conciliatory  expreflions,  prefTed  and  fo  furrounded  by  the 
mob,  that  the  Colonel  appeared  in  danger  :  that  the  guard 
rufhed  forward,  and  brought  the  Colonel  in  front  of  the 
guard-houfe.  About  this  time  Captain  Macdonogh,  who 
had  alfo  previoufly  been  infultcd  by  the  mob,  returned,  at- 
tended by  two  peace-ofhcers.  The  officers  ftood  by  the 
Colonel,  and  ftones  began  to  be  thrown  to  that  quarter ; 
one  nearly  hit  the  witnefs,  and  Macdonogh  was  much  cover- 
ed with  dirt.  That  the  Vvitnefs  for  a  moment  retired  behind 
the  fcntry-box,  and  faw  a  fentinel  In  fuch  a  fituation,  as  led 
the  witnefs  to  fuppofe  he  had  been  driven  from  his  poft. 
On  this  the  Colonel  ordered  Macdonogh  to  go  to  the  barracks, 
to  order  the  drum  to  beat  to  arms,  and  to  bring  down  a  re- 
inforcement. Macdonogh  went  to  the  barracks,  and  the 
W'itnefs  having  foon  after  got  the  fame  order,  alfo  proceeded 
there  ;  and  he  found  at  the  barracks  great  part  of  the  regi- 
ment drawn  up,  and  Macdonogh  at  their  liCad.  When 
forming,  he  heard  the  men  exciting  each  other  to  run  to 
their  barrack-rooms  for  their  ball-cartridges,  which  they  ap- 
prehended might  be  neceiTary. 

Adam  Little,  corporal  of  the  14th  regiment  of  foot,  you 
v.-ill  find,  on  looking  at  your  notes,  is  equally  llrong  with 
this  lad  witnefs.  He  depones,  that  the  mob,  on  that 
evening,  was  compofed  of  boys  and  men,  who  appeare<l  to 
be  riotous.  Saw  Serjeant  Sutherland  furrounded  near  the 
New  Inn,  and  relieved  by  his  own  men.  He  faw  him  re- 
ceive a  fevere  ftroke,  and  defending  himfelf  with  a  fv/ord, 
which  was  unflieathed.  His  cloaths  were  much  dirtied. 
This  witnefs  faw  Macdonogh  coming  acrofs,  and  a  perfon 
ilrike  him,  on  which  he  turned  and  fpoke  to  the  mob.  This 
witnefs  alfo  faw  Colonel  Mackenzie  ftruck,  and  fays,  that 
every  perfon  of  that  regiment,  who  was  then  upon  the  ftreets, 
yas  abufed  and  infulted  by  the  mob  with  dirt  and  ll:oncs. 

Thefe,  gentlemen,  are  the  leading  circumllanccs  of  the 
evidence,  which  relate  to  the  commencement  of  what  hap- 
pened upon  the  flreets  of  Aberdeen  upon  the  fourth  of  June 
laft ;  and  having  faid  this  much,  in  regard  to  the  particulars 
of  difordcr  which  took  place  on  that  day,  I  fhall  now  call 
your  attention  to  the  fpecial  charge,  laid  in  tJie  indictment, 
againfl  the  pannels. 

The  indidment  is  certainly  relevant :  it  is  remarkable,  how- 
ever, that  no  perfon  is  charged  with  having  fired.  The  di- 
redlion,  however,  or  command  to  fire,  is  moft  undoubtedly 
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a  relevant  charge  ;  for  I  hold  it  to  be  clear,  that  the  pcrfon 
or  perfons  who  did  this  are  equally  criminal,  and  liable  to 
the  fame  confequences  with  thole  who  really  did  fire. 

Tiiere  is  another  thing,  which  is  fomewhat  remarkable, 
wliich  is,  that  tlic  whole  four  prifoners  are  all  equally  charg- 
ed with  being  guilty  of  the  crime  libelled  ;  infomuch,  that 
no  fc^paration  is  made  with  regard  to  the  circumftances  of 
the  charge,  though  a  variety  of  circumftances  are  enumerat- 
ed in  the  indictment,  which  cannot  all  equally  apply  to  each 
p^rfon  accufed.  But  it  is  certainly  your  duty  to  feperate 
the  prifoners  from  one  another,  and  to  judge  of  each  of  them 
individually,  as  if  they  had  been  all  feparately  charged. 

Now,  Gentlemen,  the  firll  perfon,  againil  whom  the 
charge  is  made  in  the  inditlment,  is  Lieutenant-Colonci 
Mackenzie ;  and  you  are  to  confider,  whether  there  be  any- 
thing brought  home  to  him  during  the  courfe  of  his  trial, 
that  affords  fulHcient  ground  for  returning  a  verdi£l  againd 
him  in  this  indiflraent.  There  is  one  remarkable  circum- 
ftance  concerning  him,  which  I  may  now  mention,  after 
having  read  to  you  part  of  the  evidence  with  regard  to  the 
injuries  he  received  :  it  is  this — that  he  had  left  the  itrcet 
long  before  any  firing  took  place  j  and  therefore  it  cannot 
be  faid,  that  he  was  guilty  of  the  firing,  or  ordering  to  fire. 
But  it  has  been  proved,  that  he  ordered  the  drum  to  beat  to 
arms,  and  defired  Captain  Macdonogh  to  procure  a  rein- 
forcement, which  the  Captain  did.  You  will  confider,  if 
there  be  any  thing  clfe  proved  againft:  the  Lieutenant-Colonc! 
than  thij.  It  has  been  argued  by  the  purfuer,  that  the 
events  which  took  place  upon  that  day  were  occafioncd  by 
thefe  orders ;  and  therefore,  that  he  is  amenable  for  the 
vvhole  confequences,  and  is  to  be  held  as  being  guilty  of 
murder.  It  has  been  faid,  that  he  was  wrong  in  ordering 
down  a  reinforcement,  by  beating  to  arms;  and  therefore, 
that  he  is  refponfihle  for  the  conduct  of  thofe  men,  when 
ailembled  upon  the  ftreets.  But  you  are  to  confider  thv- 
whole  grounds  and  circumftances  of  the  cafe,  and  think, 
whether  there  was  ground  for  fuch  a  line  of  conduct :  for 
it  is  your  duty  to  judge  of  this  particular.  If  it  be  your 
opinion,  that  there  was  a  fulhcient  caufe  for  this  procedure, 
then  there  is  no  proof  of  the  charge  contained  againft  him 
in  this  indictment.  It  has  been  even  argued,  that  if  he  is 
wrong  in  having  acted  thus,  he  is  liable  for  and  ought  to  be 
punlftred  as  guilty  of  murder,  on  account  of  the  deaths  that 
happenM  on  the  evening  of  that  dav. 
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But,  gentlemen,  I  have  great  doubt  of  fome  of  the  prin- 
ciples of  law,  which  have  been  Rated  to  you  on  the  part  of 
the  purfuer  in  this  cafe.  I  think,  in  the  cafe  of  a  trial  for 
murder,  a  man  is  only  punifliable  for  what  he  himfcif  docs  ; 
or  in  the  words  of  the  law — in  what  he  is  actor  in,  or  art 
and  part.  A  man  may,  no  doubt,  be  liable  for  the  pains  of 
murder,  though  the  llaughter  is  not  the  immediate  a<£i:  of 
his  own  hand.  Thus,  for  infbance,  if  a  number  of  perfons 
form  apian,  or  enter  into  a  confpiracy,  to  kill  a  man,  not 
only  the  perfon  who  gives  the  mortal  blow,  but  every  perfon 
who  aflifts  in  the  cornmifTion  of  the  crime,  in  confequence 
of  the  previous  concert,  is  liable  in  the  pains  of  murder.  If 
one  man  watches  at  the  door  of  the  houfe  where  the  perfon 
who  is  to  be  put  to  death  lives ;  if  another  takes  a  pcfition 
at  a  place  fo  as  to  prevent  interruption,  or  to  aid  in  the 
efcape  after  the  commiflion  ;  in  thefe  and  all  fuch  cafes,  and 
a  great  many  more  might  be  enumerated,  the  whole  are 
equally  guilty  with  the  perfon  who  gives  the  death  wound. 
But  no  fuch  thing  has  been  alledged  or  proved  here  ;  it  is 
not  faid,  that  there  was  any  previous  confpiracy  or  defign 
to  take  away  the  lives  of  any  of  the  inhabitants  of  Aberdeen  ; 
it  is  not  faid,  that  Colonel  Mackenzie  had  any  fuch  inten- 
tion or  defign,  nor  is  it  alledged  to  be  proved,  that  fuch  an 
idea  ever  entered  into  his  mind.  He  had  left  the  ftreets> 
had  gone  to  the  barracks,  and  had  been  there  a  confiderable 
time  before  any  firing  commenced,  and  was  ignorant  at  the 
time  of  the  fatal  events  that  happened.  In  the  firft  place, 
therefore,  with  regard  to  Colonel  Mackenzie,  you  will  care- 
fully confider  whether,  upon  the  whole  circumftances  which 
have  been  proved  in  your  hearing,  he  is  in  fault  for  having 
ordered  a  reinforcement,  and  given  orders  to  beat  to  arms  : 
and  fecondly,  fuppofing  you  (liould  be  of  opinion  that  he 
has  been  in  fault  in  this  refpeft,  whether  this  lliould  make 
him  liable  in  the  pains  of  murder,  on  account  of  the  lives 
that  were  loll  on  the  evening  of  the  4th  of  June. 

Gentlemen,  with  regard  to  Captain  Macdonogh,  there  is 
a  great  deal  of  evidence,  fliewing  that  he  was  prefent  on  the 
ftreets  with  the  reinforcement,  and  commanding  them  there: 
that  he  ordered  them  back  to  the  barracks,  and  when  they 
were  in  the  tiOl  of  going  back,  in  confequence  cf  his  orders, 
and  part  of  them  had  got  within  the  narrow  part  of  the  flrcet 
in  their  return,  the  mob  began  to  huzza;  ^Ir.  Collifon  ufes 
the  forcible  expreflion,  that  it  was  a  derifive  huzza,  oppro- 
brious terms  were  ufed,  and  very  ofFenfive.     Serjeant  Cooper 
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alfofays,  that  at  this  time  floncs  and  brickbats  were  thrown,  by 
which  fonie  of  the  foldiers  were  wounded,  and  the  peoplt^ 
were  calling  out — *'  Damn  them,  go  back  to  your  barracks." 
Juifign  Brown  fwears  alfo,  that  when  the  men  were  wheel- 
ing, in  confcquence  of  Macdonogh's  orders,  the  mob  im- 
mediately began  to  hollo  out,  to  huzza,  and  lifted  their  hats, 
and  that  the  mob  threw  ftones  and  other  articles;  and  the 
men  then  (ired,  breaking  irregularly  loofe  out  of  their  ranks, 
and  there  was  no  rellralning  them — that  there  were  no  orders 
given  to  fire. 

George  Mackenzie  fliys,  that  when  the  men  were  wheel- 
ing to  return,  a  ftone  was  thrown  which  made  a  confiderable 
noife,  and  there  was  a  huzza  from  the  crowd ;  and  on  the 
inllant,  the  men  came  down  the  ftreet  irregularly,  and  com- 
menced firing.  That  there  was  a  cry  among  the  military, 
that  the  town's  people  were  murdering  their  officers. 

George  Douglas  fays,  that  when  the  foldiers  turned 
back,  he  faw  ftones  flying  at  them  j  and  this  appeared  to  him 
to  be  the  reafon  of  their  turning  back.  Mr.  Affleck  depones 
much  to  the  fame  purpofe.  A  number  of  the  witnelTes  fay, 
that  there  was  no  firing  before  the  men  turned  back,  at  the 
time  they  were  obeying  Macdonogh's  orders  to  return 
to  the  barracks ;  and  that  when,  before  this,  they  were 
drawn  acrofs  the  ftreet,  the  command  that  was  given  was, 
"  Order  arms,  ftand  at  eafe  :"  and  therefore  you  will  con- 
fider,  whether  there  is  any  evidence,  that  any  firing  took 
place  in  confequence  of  an  order  from  Macdonogh.  If  orders 
were  given  by  him  to  fire,  and  firing  took  place  accordingly, 
it  would  be  the  fame  thing  as  if  he  had  fired  himf^If.  But 
even  fuppofing  you  fhould  think  it  proved,  that  orders  were 
given  different  from  thofe  above  ftated,  viz.  "  Order  arms, 
<«  ftand  at  eafe,"  and  that  the  orders  were  to  load  with  ball- 
cartridges,  which  Corporal  Douglas  fays  was  the  order  given  hy 
Captain  Macdonogh  in  the  barracks,  and  Affleck  fays,  he  heard 
tlie  order  to  prime  and  load,  as  he  thinks,  with  ball-cartridge, 
though  he  cannot  fay  the  orders  were  given  by  Macdonogh, 
ftill  you  will  confider,  whether  it  be  not  necelTary  further  to 
prove,  that  an  order  to  fire  was  given.  It  appears  to  me, 
that  there  is  a  great  difference  between  giving  the  preliminary 
orders  for  the  men  to  be  in  readinefs  to  fire,  and  the  a6lual 
order  to  fire. 

One  witnefs,  Alexander  Milne,  f.iys,  that  tlie  orders  givcm 
by  Captain  Macdonogh  on  the  ftreet  were — prime,  load  with 
ball-cartridges,  fire  ;    and  that  this  was  done  all  with  one 
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breath.  Independent  of  this  witnefs  being  fingle  in  tliis  ac- 
count, you  will  confider,  whether  he  muft  not  be  in  feme 
miftake  *,  as  I  believe  every  military  man  knows,  that  fucli 
orders  are  never  given  in  one  breath.  It  is  material  however 
to  obferve,  that  this  witncfs  fays,  that  at  this  time  no  firing 
took  place. 

Mr.  Collifon  fays,  that  after  the  orders  were  given  by 
Macdonogh,  that  tlie  foldiers  (hould  return  to  the  barracks, 
and  when,  in  difobedience  to  thefc  orders,  they  were  wheel- 
ing round  and  countermarching,  he  heard  fome  perfon  from 
among  the  military,  who  called  out,  "  Halt,  Front,  Charge:" 
that  he  does  not  know  who  this  was,  but  it  might  be  the 
the  perfon  who  had  formed  them,  and  given  the  former 
orders,  and  might  not;  but  he  rather  thinks  the  voice  was 
the  fame,  and  came  from  the  fame  place  where  he  apprehends 
that  perfon  would  have  been  at  the  time,  r.bout  60  or  70 
yards  diftant  from  the  witnefs.  But,  I  think,  it  is  proved, 
that  the  voice  could  not  be  Captain  Macdonogh's  ;  for,  upon 
looking  at  your  notes,  I  believe  you  will  find  it  is  proved,  by 
two  witnelTes,  that  Macdonogh  was  not  at  that  time  among 
the  military,  but  had  gone  back  and  mixed  among  the  crowd. 
And  this  matter  is  further  explained  by  the  evidence  of  Daniel 
Macnab,  who  fays,  that  after  the  firing  began,  he  heard 
Macdonogh,  in  a  louder  voice  than  he  had  ever  heard  before, 
call  out  Halt,  waving  his  hat  towards  the  barracks ;  and  he 
heard  him  fay,  I  have  been  endeavouring  to  command  them, 
but  cannot. 

Gentlemen,  you  will  confider  and  weigh  in  your  own 
minds,  all  thefecircumfliancesrefpecling  Captain  Macdonogh  j 
but  you  will  not  confider  them,  without  taking  alfo  into 
your  confideration,  all  the  refl:  of  his  conduct. 

There  has  been  a  great  deal  of  evidence  led  with  regard 
to  his  mixing  with  the  crowd,  and  that  he  agreed  to  give 
up  the  man  that  was  imprifoned  if  they  would  be  quiet. 
From  thefe  depofitions  you  will  judge,  whether  it  be  not 
proved,  that  Macdonogh  endeavoured  to  prevent  any  mifchief 
from  happening.  Adam  Watt,  as  you  have  heard,  has  faid, 
that  Macdonogh  harangued  the  crowd,  endeavouring  to  con- 
ciliate them  ;  that  he  thought  very  mucli  of  his  conduct  in  io 
doing :  that  Macdonogh  ufed  his  bell  endeavours  to  quiet 
the  buftle,  doing  as  much  or  even  more  than  became  him. 
I  repeat  the  witnefs's  words,  as  I  have  taken  them  down. 

Serjeant  Cooper  depones,  that  Macdonogh  aflced  the  mob, 
what  he  had  done  to  oftend  them  ?  Took  off  his  hat^  and  did 
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it  in  r\  mild  manner  :  faw  him  afterwanls  fcveral  times  cn- 
tlcavouring  to  pacify,  particularly  when  the  line  was  drawn 
ncrofa  tlie  llreet  :  heard  liim  fay,  with  his  Iiat  off — «  Good 
"  people,  the  foldiers  were  not  brought  here  to  harm  you  ; 
"  let  the  gentlemen  pafs  and  repafs,  and  the  foldiers  will 
**  march  back  to  the  barracks  !" 

Enfign  Haly  fwcars,  that  he  heard  Macdonogli  give  the 
v/ord  of  comnund,  viz.  "  Order  arms,  ftand  at  eafe,"  and 
this  diflincSlly — a  great  riot  at  the  time,  men  pelting  and 
crowding  in  among  the  foldiers,  very  much  in  contact  with 
tliem.  Macdonogh  took  his  hat  off,  went  among  the  mob, 
2nd  addreiTed  them  in  very  conciliating  terms.  Witnefs 
thought  he  expofed  himfelf  to  too  much  danger :  the  mob 
cheered  him,  and  took  what  he  did  in  good  part.  Witnefs 
faid,  it  would  be  now  proper  to  order  the  men  back,  to 
which  Macdonogh  inftantly  aflented,  and  ordered  them  to 
countermarch.  The  men  had  begun  to  obey,  and  tlie  wit- 
nefs went  to  Caftleftreet  to  inform  the  Colonel,  when  he 
lieard  a  fudden  fliout  from  the  mob  :  witnefs  turned  about 
iiiftantly,  and  faw  the  foldiers  in  all  diredlions  rufliing  upon 
the  mob — heard  at  that  time  no  word  of  command. 

Daniel  Macnab,  late  fervant  to  Captain  Macdonogh,  and 
who  fecms  to  have  formed  a  warm  attachment  to  his  former 
mafter,  fays,  that  he  conceived  his  life  in  danger  from  the 
violence  of  the  mob  j  that  he  was  ftruck,  and  heard  him  fay, 
"  My  good  fellows,  you  do  not  know  me,  or  you  would  not 
««  ufe  me  fo." 

Gentlemen,  you  will  now  confider,  whether  this  conduct 
is  not  confident  with  the  laudable  character  of  this  pannel, 
given  him  by  Colonel  Lewis  Mackenzie,  the  laft  witnefs 
examined  in  this  trial. 

Gentlemen,  it  has  been  faid,  that  Macdonogh  is  culpable, 
becaufc  he  did  wliat  he  did,  without  the  concurrence  or 
alliftance  of  a  civil  magiftrate.  On  this  particular,  you  will 
examine,  whether  you  have  it  not  in  evidence,  that  he  went 
to  the  town-houfe  for  that  purpofe,  and  in  order  to  procure 
protetlion  from  the  infults  of  the  crowd.  It  is  material  far- 
ther to  obferve,  that  Captain  Macdonogh  was  not  prefent, 
or  upon  the  ftreets,  when  Rofs  was  killed  ;  fo  that  you  will 
judge,  whether  he  can  be  faid  to  be  accelTory  to  the  firing 
which  occafioncd  his  death.  • 

Taking,  therefore,  all  thefe  circumftances  together,  you 
will  judge,  whether  upon  any  other  ground,  except  that 
which  has  been  maintained  by  the  counfel  for  the  purfuer  in 
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the  cafe  of  Colonel  Mackenzie,  that  he  concurred  In  bring- 
ing down  the  reinforcement,  and  with  regard  to  which  I 
have  already  fpoken  to  you ; — whether,  except  upon  this 
ground,  there  are  fufficient  rcafons  for  finding  Captain  Mac- 
donogh  guilty  of  what  is  charged  in  this  indictment. 

Gentlemen,  the  next  prifoncrs  who  come  in  courfe  to  be 
confidered  are  the  two  ferjeants,  IMackay  and  Sutherland, 
•who  ftand  along  with  their  officers  before  you.  The  charge 
endeavoured  to  be  brought  home  againft  them  by  the  proof 
as,  what  is  contained  in  the  latter  part  of  the,  indictment ; 
*'  That  they,  or  one  or  other  of  them,  did  felonioufly  cruW, 
^*  injllgate^  2.\\A  encourage  the  faid  guard,  and  the  rtll  qf  the 
*^  regiment  to  fire^  and  did  aid  and  nhet  the  guard,  and  the 
*'  rell  of  the  regiment,  when  firing  upon  the  perfons  af- 
*f  fembled  as  aforefaid  •,  and  that,  in  particular^  by  running 
*'  up  and  down  in  prefence  of  the  guard,  and  the  reft  of  the 
*«  regiment,  with  their  fwords  drawn,  in  a  violent  and  out- 
*f  rageous  manner,  and  attempting  therewith  to  ivound  and 
<f  murder  the  perfons  io  aflembled  ;  and  by  felonioufly  p-Ant- 
•<  ing  out  to  parties  of  the  guard,  and  the  reft  of  the  re- 
*f  giment,  the  particular  direaion  in  ivhich  they  ought  io  Jire, 
*<  and  being  at  pains  to  direcl  the  levelling  of  the  mufkets, 
*«  when  prcfented  at  the  perfons  fo  afTembled  ;  in  confe- 
<f  quence  of  which  orders,  irjtigaiicn,  and  enccuragementy  oid- 
•*  ing  and  abetting,  the  guard,  and  the  reft  of  the  regiment, 
<<  did,  time  and  place  libelled,  fire  upon  the  perfons  fo  af- 
**  fembled,  in  confcquence  of  which,  the  faid  John  Rofs 
*'  was,  time  and  place  libelled,  killed  and  murdered,  in 
**  manner  forefaid." 

Now,  gentlemen,  this  appears  to  me  to  be  the  moft  diffi- 
cult part  of  the  trial.  If  it  be  proved  to  your  conviclion, 
that  either  of  thcfe  ferjeants  did  acSlually  aflift,  in  any  man- 
ner whatever,  in  direcSting  the  men  to  fire ;  or,  as  has  been 
alledged,  in  pointing  the  mulkets  for  that  purpofe..  they  are 
210  doubt  juft  as  guilty  as  if  they  had  fired  themfelves.  I 
Ihall  beg  leave  to  read  to  you,  as  I  have  taken  it  down,  the 
evidence  orj  this  part  of  the  fubjedl ;  and  you  will,  at  the 
fame  time,  confult  your  notes,  in  order  to  correct  any  errors 
that  I  may  have  involuntarily  fallen  into.  My  going  over 
the  evidence  may  in  fome  degree  ftiorten  your  labour. 

With  regard  to  Serjeant  Mackay,  the  firft  perfon  who 
fpeaks  of  him  is  Robert  Gibb.  He  fays,  tliat  he  faw  two 
ferjeants  coming  down  with  the  foldiers  from  the  barracks, 
and  a  gentleman  with  him  endeavoured  to  ftop  tliem.     One 

of 
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0£  them  faid,  "  He  would  be  at  the  rebels,"  and  the  other  of 
tlicm  took  hold  of  him  and  pulhed  him,  when  he  was  endea- 
vouring to  (top  him,  and  the  private  men  came  forward  with 
their  bayonets,  and  the  witncfs  run  off.  He  did  not  fee  the 
ferjeant  after  he  heard  Vic  exprefTions  above  ufed  by  him. 
The  witnefs  points  out  Mackay  in  the  pannel,  as  the  pcrfon 
who  took  hold  of  him  and  puflied  him  by  the  bread ;  but 
cannot  fay,  that  any  of  the  perfons  in  the  pannel  was  the 
ferjeant  who  ufed  the  cxpreffions  above-mentioned.  Mackay 
feenied  to  the  witnefs  to  be  leading  the  men  on;  Mackay 
was  apparently  in  a  rage,  and  pufliing  the  witnefs  back. 

George  Mackenzie  fays,  he  w*as  towards  the  front  of  the 
foUliers  when  they  turned,  where  he  found  a  ferjeant  at  the 
head  of  (even  or  eight  men,  drawn  up  in  front  of  the  others. 
Upon  looking  at  the  prifoners,  cannot  fay  that  either  of 
them  is  that  ferjeant,  though  at  the  time  he  was  precognofced 
he  pointed  out  a  perfon  as  being  him  ;  but  upon  refleOung 
fmce,  thinks  he  had  not  fufficient  ground,  and  cannot  now 
fay  as  to  the  identity.  Witnefs  fpoke  to  that  ferjeant,  who- 
ever he  was,  and  warned  him  of  the  confequcnce  of  violence  ; 
and  he  anfwcred,  **  Damn  the  rebels,  let  us  at  them."  Upon 
tliis  the  ferjeant,  and  the  icxcn  or  eight  men,  went  quickly 
down  the  llreet,  inclining  to  the  right.  They  made  a  halt 
oppofite  the  corner  of  the  New  Inn.  They  levelled  their 
pieces  and  fired ;  immediately  after  the  fire,  he  faw  a  man 
with  a  rifle  uniform  drop.  After  this  fevcral  men  fired  far- 
ther up  the  flreet.  The  witnefs  did  all  he  could  to  pacify 
the  foldiers  :  Serjeant  Mackenzie  was  particularly  zealous  to 
the  fame  purpofe.  This  depofition  is  defedlive  with  regard 
to  Mackay,  as  the  witnefs  has  not  been  able  to  identify  him. 
Serjeant  Cooper  points  out  INIackay  in  the  pannel.  Saw 
liim  that  night  when  the  regiment  formed  acrofs  the  ftreet. 
Saw  him  and  feveral  other  ferjeants.  Saw  alfo  a  party  with 
a  ferjeant,  but  cannot  fay  Mackay  was  that  ferjeant,  and  this 
was  the  party  who  fired  when  Rofs  fell.  Saw  this  ferjeant, 
whom  he  does  not  know,  pointing  with  Iiis  hand  in  the  di- 
re£lion  in  which  they  fired,  but  whether  diredling  them  to 
fire  or  not  cannot  fay.  This  depofition,  like  the  laft,  does 
not  identify  Mackay. 

John  Thomfon,  Painter,  was  on  the  plainfi:ones  In  the 
evening.  Saw  the  foldiers  fire,  and  Rofs  fliot.  It  was  by 
a  party  headed  by  a  ferjeant.  Being  defired  to  point  out  the 
ferjeant  if  he  can,  he  fixes  on  Captain  Macdonogh  as  the 
ferjeant,   and  fiiys,   if  he  was  not  the  perfon,    he  docs  not 
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know  him.  Says,  that  the  ferjeant  appeared  to  be  fhewing 
them  how  to  level  their  pieces,  and  directing  them  how  to 
fire.  This  evidence  does  not  only  not  identify  Mackay,  but 
thewltnefs  miftakes  another  perfon  at  the  bar  for  him. 

Andrew  Affleck,  late  Adjutant  of  late  Aberdeen  Light 
Infantry  Volunteers,  depones,  that  after  the  magiftrates  came 
up  he  fpoke  to  Mackay,  who  appeared  to  him  to  be  very  ac- 
tive. Points  out  Mackay ;  as  far  as  the  witnefs  can  judge, 
he  was  endeavouring  to  prevent  the  men  from  going  back  to 
the  barracks.  V/itnefs  faid  to  Mackay,  that  he  thought  him 
a£ting  very  improperly,  and  that  he  Ihould  go  back  ;  when 
Mackay  anfwered,  no  man  in  Aberdeenfliire  would  make  him 
goto  the  barracks  unlefs  he  thought  proper  liimfelf :  this  was 
about  five  minutes  after  the  laft  firing.  Mackay  v/as  in  a 
great  rage,  and  made  a  fpring  forward  to  the  witnefs,  but 
did  not  ufe  him  ill.  Mackay  had  a  halbert  in  his  arms,  and 
Serjeant  Mackenzie  came  up  ;  upon  which  Mackay  behaved 
very  v/ell,  endeavoured  to  pacify  the  men,  both  that  they 
might  return  to  the  barracks,  and  quieting  them  after  they 
were  there.  Mackay  was  with  the  laft  divifion  thr.t  fired, 
and  he  appeared  to  be  acting  as  a  principal  hand;  is  fure  that 
the  rifleman,  viz.  Rofs,  was  the  man  who  was  killed  by  his 
divifion,  and  Rofs  was  killed  at  the  firft  firing,  when  Mackay 
was  with  it,  and  before  the  foldiers  feparated.  Did  not  fee 
Mackay  preventing  the  foldiers  from  firing.  Did  not  hear  him 
fay  any  thing;  was  not  near  enough  to  hear  what  he  fiiid.  At 
the  firft  firing  Mackay  was  with  the  party,  confifting  of  from 
fourteen  to  twenty  men,  who  were  altogether  at  that  time. 

There  is  no  reafon  to  doubt  that  tliis  is  a  fair  depofition, 
and  that  Affleck  fpeaks  to  the  beft  of  his  belief.  And  if  he 
be  under  no  miftake,  in  fo  far  as  his  depofition  goes,  it 
fixes  upon  Mackay  not  only  his  being  active,  and  to  ufe  the 
witnefs's  words,  "  to  be  a£ting  as  a  principal  hand  among 
<<  the  foldiers  at  the  time  his  party  fired,"  but  it  goes  this 
further,  "  that  it  was  the  fire  of  this  party  which  killed 
«  Rofs." 

You  will  confider,  whether  the  evidence  is  not  corroborat- 
ed to  a  certain  extent,  by  fome  of  the  dcpofitions  which 
follow. 

James  Littlejohn,  after  faying  that  Captain  Macdonogh 
endeavoured  to  conciliate,  fays,  that  after  the  men  had  turn- 
ed and  fired  he  fpoke  to  Mackay,  who  was  very  violent ;  this 
after  the  firing  was  over.  Saw  Mackay  that  evening  fre- 
quently leading  on  the  men.     Saw  this  alfo  after  the  firing. 

Mackay 
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Mackay  was  very  mucli  irritated  ami  inflamed,  and  prcfent- 
cd  his  halbi^rt  to  the  witnefs  in  a  threatening  manner.  The 
witncfs  did  not  fee  Mackay  during  the  tiring.  Points  out 
INIackay  in  the  pannel. 

David  Chalmers,  Printer,  faw  Serjeant  Mackenzie  after 
the  regiment  had  come  from  the  barracks  ;  and  after  the  firfl 
firing,  had  fome  converfation  with  him  and  Mackay  :  points 
out  M.ickay.  After  one  of  the  firings  had  fome  converfation 
witli  Littlejohn,  relative  to  the  condud  of  the  military  :  and 
Ptlackay  came  up  and  alked  what  he  was  faying,  and  threaten- 
ed him  with  his  halbert.  The  foldiers  rufhed  down  witli. 
their  fixed  bayonets,  and  witnefs  driven  down  to  the  crofs, 
and  found  himfelf  in  midft  of  the  military  and  in  danger, 
for  which  reafon  he  went  away.  Did  not  fee  Mackay  after 
what  happened  as  above. 

Provoil  Hadden  points  out  Mackay.  After  the  firing  he 
went  up  to  the  barracks  to  fee  if  the  foldiers  were  there. 
Saw  Mackay  in  the  way,  and  ordered  him  to  go  back  to  the 
barracks ;  upon  which  Mackay  faid,  he  v/ould  not.  The 
witnefs  upon  this  informed  him  who  he  was,  that  he  was 
the  Provoft  of  Aberdeen,  and  fhowed  his  chain  ;  and  Mac- 
kay faid,  he  had  nothing  to  do  with  magiftrates,  and  did 
not  care  for  them,  and  that  the  Provoft  was  no  officer.  After 
which  Mackay  was  made  to  go  into  the  barracks. 

Tliefe,  gentlemen,  are  the  principal  circumftanccs  that 
liave  been  deponed  to  againft  Mackay.  The  evidence  of 
Aflleck  is  ftrong,  and  brings  the  matter  home  to  the  prifoner  ; 
and  you  will  confider,  how  far  it  is  corroborated  by  fome  of 
the  other  depofitions.  But,  gentlemen,  you  will  not  take 
into  your  confideration  this  evidence  againft  Mackay,  without 
taking  into  view  at  the  fame  time,  the  circumftanccs  in  his 
favour,  which  have  been  deponed  to  by  the  witnefles  in  ex- 
culpation. It  does  appear,  that  fome  of  the  circumftances 
which  they  depone  to,  and  the  defcription  which  they  give 
of  Mackay's  conduct,  if  not  negative  is  inconfiltent ;  or,  at 
leaft,  difiicult  to  reconcile  with  what  the  above  witnefles 
have  faid. 

James  Mackenzie,  late  foldier  in  the  Rcfs  and  Cromarty 
Rangers,  now  in  the  42d  regiment,  points  out  Mackay  in 
the  pannel,  fays,  he  faw  him  defning  the  men  not  to  iire, 
but  to  return  home.  Mackay  did  this  to  himfelf.  This  was 
when  ftones  were  throwing,  and  men  were  inclined  to  fire 
on  that  account;  and  this  likewife  after  there  had  been  fir- 
ing :  and  in  particular,  he  faw  him  doing  this  after  the  regi- 
ment 
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ment  had  broke  their  ranks  and  were  running  down  the 
Itreets,  and  about  five  minutes  before  he  faw  the  man  falL 

Roderick  Macdonald  fays,  he  faw  Mackay  after  the  foldiers 
turned  down  from  the  barracks.  Saw  him  after  fome  (hots 
had  been  fired.  Saw  him  witli  his  face  to  the  men,  keeping 
them  in  their  ranks.  Was  at  that  time  a  foldier  in  the  42d 
regiment.  Did  not  fee  Mackay  doing  any  thing  to  encourage 
the  men  to  fire. 

Alexander  Frazer,  Hkewife  foldier  in  4 2d  regiment,  faw 
Mackay  keeping  back  one  of  the  men  from  firing  :  the  man 
was  on  the  prefent.  INIackay  took  hold  of  his  muiket,  and 
lifted  up  the  muzzle  of  it.  Witnefs  in  the  rear  of  Mackay's 
party,  and  did  not  fee  any  firing  among  them. 

Serjeant  Mitchell  depones,  that  as  the  men  were  marching 
back  to  the  barracks,  a  ferjeant,  viz.  Mackay,  caine  out  of 
the  ranks  up  to  Captain  Macdonogh,  and  endeavoured  to 
prevail  on  him  to  go  to  the  barracks  as  being  in  danger. 
Points  out  Mackay. 

I  now  proceed  to  flate  the  evidence  with  regard  to  Suther- 
land. He  was  the  perfon  who,  as  has  been  deponed  to,  was 
attacked  by  the  crowd  and  a  woman  with  him,  when  they 
were  forced  into  a  corner. 

William  Ironfide  thinks  he  fees  Sutherland  in  the  panneJ, 
but  cannot  be  pofitive,  and  points  out  Sutherland  as  the  per- 
fon whom  he  takes  to  be  him.  Heard  a  ferjeant  repeat  the 
order  to  "  fire,  fire,"  and  was  (hewn  him  in  the  Council 
Chamber  of  Aberdeen,  and  was  there  told  his  name  was 
Sutherland,  and  knew  him  then  to  be  the  man.  No  firing 
enfued  in  confequence  of  this  *,  and  if  a  firing  had  enfued, 
they  would,  in  all  likelihood,  from  their  pofition,  have  firft 
killed  Enfign  Lanigan  and  Sutherland.  The  foldiers  were 
in  diforder,  fome  of  them  firing,  and  fome  loading.  Did 
not  fee  Sutherland  after  this. 

William  Freeman  points  out  Sutherland  at  the  bar.  Saw 
him  with  a  party  of  four  or  five  men  come  down  from  the 
barracks,  with  a  fword  or  cane  in  his  hand,  cannot  fay 
which.  Saw  one  of  the  men  diredl  his  muiket  againft  Cop- 
land :  Copland  moved  afide,  and  the  bullet  went  through  tlie 
witnefs's  hat.  Sutherland  drew  the  men  up,  and  he  heard 
him  as  giving  a  command,  but  did  not  hear  diftintHy  what 
it  was.  After  the  bullet  went  through  the  witnefs's  hat,  faw 
Sutherland's  five  men  firing,  and  Rofs  fall ;  but  cannot  fay 
whether  he  fell  in  confequence  of  the  firing  of  Sutherland's 
men,  or  from  firing  ;u  the  f»'.me  time  from  anotlier  party  be- 
hind. 
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hItKl.  Saw  Sutlicrland,  after  the  wltncfs  had  got  the  {hat 
throiic;h  his  h.it,  an;l  before  Rofs  fell,  ftrike  the  foldier 
whofe  bulici:  went  through  liis  hat.  Afterwards  the  foldier 
went  up  and  ilruelc  Copland.  Did  not  fee  Sutherland  after 
this. 

Francis  Bonnyman  favv  Rofs  killed.  Saw  Sutherland  at 
the  time  at  the  top  of  a  party  of  men,  but  does  not  know 
whether  he  commanded  them  or  not.  Saw  this  party  fire 
{Iraight  before  them,  towards  the  plainflones.  Saw  Rofs 
lying,  hut  cannot  fay  whether  it  was  foon  after  this  firing  or 
not.  Did  not  fee  Sutherland  pointing,  but  faw  him  fhaking 
a  cp.ne,  or  ratan,  in  the  foldiers  faces  :  he  appeared  to  be 
Ica.hng  the  men  forward ;  and  from  his  going  on  with  the 
foldiers,  and  (baking  the  cane  asdefcribed,  the  witnefs  form- 
ed the  conclufion  that  he  was  leading  the  men  on.  Saw  this 
ferjeant  in  the  Council  Chamber,  and  pointed  him  out.  He 
was  a  ferjeant  in  the  light-infantry.  Points  him  out  in  the 
pannel.  At  this  time  there  were  feveral  other  parties  ;  can- 
not fay  whether  what  happened  to  Rofs  was  occafioned  by 
the  firing  of  Sutherland's  party,  or  of  the  other  parties. 

Charles  Dickie  depones  to  there  being  firing  on  the  birth- 
day :  that  he  went  off  in  order  to  avoid  the  danger.  The 
witnefs  found  it  difficult  to  get  along  through  the  crowd. 
A  ferjeant  flruck  him  oppofite  the  door  of  the  clerk's  cham- 
ber :  he  v/as  carrying  a  fword  in  the  fcabbard,  with  which 
he  flruck  the  witnefs  feveral  times.  A  private  after  this 
wounded  him  in  the  breaft  with  a  bayonet,  while  he  was  in 
the  hands  of  the  ferjeant.  Being  defired,  if  he  could,  to 
point  out  Sutherland,  fays,  there  may  be  a  difference  in  drefs 
and  appearance,  but  if  he  is  not  miflaken,  points  out  Suther- 
land as  the  perfon  who  flruck  him. 

The  exculpatory  evidence,  upon  the  part  of  Sutherland, 
is  very  fimilar  to  that  in  favour  of  Mackay. 

James  Mackenzie,  part  of  whofe  depofition  has  been  already 
read  with  regard  to  Mackay,  depones,  that  he  is  acquainted 
with  Sutherland.  Saw  him  on  the  evening  of  4th  of  June. 
Remembers  the  firft  firing.  Sutherland  and  another  fer- 
jeant in  the  fame  feclion  the  witnefs  was  then  in  :  Sutherland 
had  not  the  total  command.  He  prevented  fome  of  the  men 
from  firing  :  this  he  did  three  or  four  times.  Did  not  un- 
fheath  his  fword,  though  it  was  out  of  the  belt.  Saw  a  man 
drop  down  on  the  plainflones,  near  the  crofs,  drefled  as  a 
light-infantry  man.    Knows  thnt  Sutherland  went  to  the  bar- 
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racks.     He  faw  Sutherland  go  to  barracks  before  he  fav/  the 
man  fall.     Points  out  Sutherland. 

John  Robertfon  depones,  that  he  was  a  foldier  in  the  Rofs 
and  Cromarty  Rangei's  on  the  4th  of  June.  Acquainted 
with  Sutherland.  Saw  him  when  the  foldicrs  came  on  with 
the  charge  'Endeavouring  to  prevent  them,  and  alfo  when 
they  began  to  fire.  The  fection  which  Sutherland  had  the 
charge  of  did  not  feem  fo  very  defirous  to  fire  as  fome  others. 
Witnefs  was  at  the  prefent  to  fire,  when  Sutherland  prevent- 
ed him.  ;  he  came  forward  with  his  fword,  and  (truck  up 
the  mufket,  and  defired  him  to  ftop.     Points  out  Sutherland. 

Gentlemen,  having  thus  read  to  you  what  I  have  taken 
down,  as  the  evidence  with  regard  to  Mackay  and  Suther- 
landj  I  leave  it  to  your  confideration,  with  a  remark  cr  two. 

You  will  take  into  view,  whether  it  be  clear  that  Rofs 
v.-as  killed  by  Mackay's  party  or  by  Sutherland's.  Affleck  is 
pointed  and  clear,  that  Rofs  was  killed  by  the  firing  of  Mac- 
kay's party ;  but  Freeman  has  faid,  that  he  cannot  fay  he 
fell  in  confequence  of  the  firing  of  Sutherland's  party,  or 
from  firing  at  the  fame  time  of  a  party  behind. 

You  will  take  into  your  confideration  likewife,  that  what- 
ever evidence  there  is  that  Rofs  was  killed  by  Mackay*s 
party,  is  evidence  that  he  was  not  killed  by  Sutherland's. 
If  it  was  by  Mackay's  party,  it  could  not  be  by  Sutherland's  ; 
if  by  Sutherland's,  it  could  not  be  by  Mackay's.  For  it  is 
proved,  thai  Rofs  was  killed  by  one  fingle  ball  ;  and  confe- 
quently,  by  one  man  only  belonging  to  one  of  thefe  divifions. 

I  {hall  only  obferve  farther,  that  if  any  uncertainty  arife 
in  your  minds  with  regard  to  Affleck's  evidence,  and  the  wit- 
nefies  who  corroborate  him,  as  well  as  thofe  who  depone 
againft  Sutherland,  arifing  from  what  is  fwore  to  by  the  ex- 
culpatory witneffes  of  their  peaceable  and  pacifying  behavi- 
our, whether  the  prefumption  is  not  rather,  that  Affleck 
and  the  other  witnefles  of  the  purfuer,  fpeaking  unqueflion- 
ably  to  the  befl  of  their  knowledge  and  belief,  may  not  be 
in  a  miflake  with  regard  to  the  perfons  of  Mackay  and  Su- 
therland, rather  than  the  exculpatory  witnefles  in  their 
favour,  who  appear,  mofl  of  them  at  leaft,  to  be  their  inti- 
mate friends  and  daily  companions. 

With  regard  to  the  good  characfter,  which  has  been  given 
by  Colonel  Lewis  Mackenzie  of  the  two  ferjeants,  I  fhall 
only  obferve,  in  one  word,  that  though  the  evidence  of  good 
charadler  will  not  take  off  the  pofitive  proof  of  guilt,  yet,  if 

there 
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there  be  doubt  as  to  tlie  proof,  it  ought  to  be  regarded  as  ;i 
prefumptlon  in  favour  of  the  accufed. 

Gentlemen,  having  thus  gone  through  fome  of  the  pni.  ■ 
cipal  points,  that  have  occurred  in  the  proof  led  bcfo'*e  you, 
it  may  not  be  neceffary  to  enter  into  confideratiou  of  points 
of  law.  Should  a  queftion  arife  in  your  minds,  how  far  the 
outrages  which  took  place  on  the  evening  of  the  4th  of  June, 
and  the  provocation  which  fome  of  the  wItneiTcs  have  fwotn 
that  the  military  received,  contain  a  juftificatior  cfthe  firing 
which  took  place,  and  the  lives  thereby  loft ;  in  other  words, 
how  far  a  plea  of  felf-defence  can  be  fuftained  here — I  (hail 
obferve,  that  the  general  principles  of  law  are  clear,  thou^^;) 
their  application  to  particular  cafes  may  fometimes  be  diOi- 
cult.  Thus,  every  man,  by  the  law  of  this  country,  is 
entitled  to  defend  his  life  againft  immediate  and  immiaent 
danger.  No  man  is  obliged  to  iland  by  and  allow  hinifelf 
to  be  killed.  In  the  cafe  of  a  foldier  upon  duty,  fomewhat 
of  a  greater  latitude  may  be  admitted.  Though  it  cannot  be 
faid  in  this  cafe,  that  the  foldiers  who  came  down  from  the 
barracks  without  orders  were  upon  their  pods,  ftill  however, 
in  all  cafes,  the  danger  muft  be  great,  the  outrage  violent 
and  alarming,  and  the  neceflity  of  the  refillance  clear  and 
evident.  God  forbid  that  the  law  of  the  land,  or  the  verdi^l 
of  any  Jury,  fhould  fupport  a  contrary  do6lrlne.  If  you 
wifli  my  opinion  upon  this  particular  cafe,  it  is — that  the 
circumftances  are  not  fuch  as  to  admit  the  plea  of  fcl£- 
defence. 

Should  another  queftion  in  point  of  law  occur  to  you  in 
confidering  die  evidence,  namely,  fuppofnig  you  fhould  be 
of  opinion,  that  there  was  proof  againlt  any  of  the  panaels, 
whether  in  that  cafe  the  proof  was  fuch  as  to  make  it  proper 
for  you  to  bring  in  a  verdidl  of  murder,  or  a  verdicl  to  a 
fmaller  extent,  viz.  what  is  in  our  law  called  Cidpahle 
HoTJiicide.  I  Ihall  obferve  upon  this  fubjeft,  that  by  one 
branch  of  what  is  termed  culpable  homicide,  is  meant—fuch 
a  degree  of  provocation,  fuch  high  and  real  outrage  and  in- 
jury, fuch  a  degree  of  aflault  and  invafion,  as  will  not  com- 
pletely exculpate  or  amount  to  felf-defence  in  the  cafe  of 
llaughter,  yet  may  be  of  fuch  a  nature  as  to  alleviate  or 
diminifh  the  guilt.  If  a  man  receives  fuch  an  injury  1,^; 
the  fpot,  which  a  perfon  of  a  firm,  fteady,  and  conf:  .. 
mind  cannot  be  fuppofed  at  the  inllant  to  fubmit  to,  w!j.  - 
he  is  put  into  one  of  thofe  agitated  fituations  which  requL  - 
more  than  an  ordinary  temper  to  bear,  then,  though  thcv- 
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irny  not  be  room  for  the  plea  of  felf-d^fence,  yet  there  may 
be  for  the  plea  of  culpable  homicide  ;  the  effedt  of  which  is, 
if  found  by  averdicl,  to  reftri^l  the  punifliment  to  lefs  than 
death. 

Gentlemen,  if  it  (hould  be  your  opinion  in  this  cafe,  thit 
articles  of  the  charge  are  proved  againft  any  or  all  of  the 
pannels,  but  that  they  do  not  amount  to  murder,  but  to 
culpable  homicide,  it  is  proper  for  me  to  inform  you,  that 
in  point  of  form  you  can  find  fo  upon  this  indictment. 

Gentlemen,  I  have  now  done,  being  afraid  that  I  have 
detained  you  too  long,  longer  indeed  than  I  expected.  If 
you  think,  that  any  or  all  of  the  pannels  are  guilty  of  mur- 
der, it  is  your  duty  to  find  fo.  If  you  think,  the  proof  is 
not  fufficient  for  a  verdicl  of  murder  againft  all  or  any  of 
them,  but  for  a  verdict:  of  culpable  homicide,  you  will  find 
fo.  If  you  think,  there  is  no  fufficient  evidence  to  bring  in 
a  verdicSt  againft  any  of  the  pannels,  you  will  bring  in  a 
verditft  to  that  effect. 

I  fhall  only  add,  that  I  can  entertain  no  doubt,  that 
whatever  verdicl  fo  refpe^lable  a  Jury  fliall  return,  will  and 
ought  to  give  fatisfa^lion  to  the  public,  and  do  juftice  to 
every  perfon  concerned. 

[After  Lord  Craig  had  finlilied  his  Addrefs,  the  Jury 
were  inclofed  on  Sunday  morning,  and  appointed  to  return 
their  verdict  on  Monday  at  two  o'clock.] 


Monday,   January  lo,  Two  o'C/ock,  Afterny^):. 

The  Court  having  met  in  order  to  receive  the  Verdict  of 
the  Jury,  it  was  accordingly  delivered  to  Lord  Craig  by 
William  Fettes,  Efq-,  who  had  been  chofen  Chancellor.  The 
Verdid  is  in  the  following  terms  : 

VERDICT. 

At  Edhiburghy   January  C),    1803. 

The  above  aflize  having  inclofed,  made  choice  of  the 
faid  William  Fettes  to  be  their  Chancellor,  and  of  the 
faid  James  Davidson  to  be  their  Clerk  ;  and  having  con- 
fidered  the  criminal  libel,  raifed  and  purfued  at  the  inftance 
of  Daniel  Rofs,  woodfawer  in  Aberdeen,  with  concurrence 
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of  his  Majefty's  Advocate,  forhisMajefty's  intercfl,  againfl 
George  Mackenzie,  Felix  Bryan  Macclonogh,  Andrew  Mac- 
kay,  and  Alexander  Sutherland,  pannels,  the  interlocutor  of 
relevancy  pronounced  thereon  by  the  Court,  the  evidence 
adduced  in  proof  of  the  libel,  and  evidence  adduced  in  ex- 
culpation, they  all  in  one  voice  find  the  pannels,  George 
Mackenzie  and  Felix  Bryan  Macdonogh,  Not  Guilty; 
and  they  allb,  in  one  voice,  find  the  libel  Not  Proven 
againft  the  pannels  Andrev/  Mackay  and  Alexander  Suther- 
land :  in  witnefs  whereof,  their  faid  Chancellor  and  Clerk 
have  fubferibed  thefe  prefents,  confiding  of  this  and  the 
preceding  page,  in  their  name,  and  by  their  appointment, 
place  and  date  furefaid. 

(Signed) 

Wm.  FETTES,  Chancellor, 
JAMES  DAVIDSON,  Clk. 


The  verdict  being  read  and  recorded,  Lord  Craig  ex- 
prefled  himfelf  in  the  following  terms  : 

The  Gentlemen  of  the  Jury  have,  in  my  opinion,  returned 
a  moft  diilinct  and  proper  verdict.  We  had  indeed  every 
leafon  to  expert  this,  from  men  of  their  intelligence  and  re- 
fpedability.  By  this  verdict,  they  have  teftified  the  atten- 
tion which  they  have  beftowed  on  this  intricate  and  tedious 
cafe,  and  have  mofl  properly  exprefled  the  diftindlion  refult- 
ing  from  the  nature  of  the  charge  againft  thefe  pannels.  They 
have  found,  that  Lieutenant-Colonel  Mackenzie  and  Capt. 
Macdonogh  are  not  guilty,  and  as  to  the  ferjeants,  Mackay  and 
Sutherland,  they  have  found  that  the  charges  againft  them 
are  not  proven. 

I  fliall  only  add  further  on  this  cafe,  that  it  certainly 
does  appear,  from  the  proof  led  on  both  fides  of  this  moft 
interefting  queftion,  that  feveral  people  were  killed  on  the 
(Ireets  of  Aberdeen  upon  the  laft  anniverfary  of  his  Majefty's 
birth.  I  am  on  this  occafion  called  upon  to  fay,  that  I  hope 
what  has  happened  will  be  a  warning  to  the  magiftrates  of 
Aberdeen,  and  indeed  to  the  magiftrates  of  every  burgh 
whatever,  to  ufe  their  utmoft  exertions  for  preventing  every 
confufion,  or  fymptom  of  riot,  on  that  particular  evening. 
It  is  to  be  fure  a  night  of  mirth  and  rejoicing,  and  very  pro- 
perl/ 
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perly  fo,  being  the  anniverfary  of  the  birth  of  our  moft  gra- 
cious Sovereign,  to  whom  we  ought  moft  affuredly  to  tefti- 
fy  every  honour  and  refpecl.  But  the  events  of  the  4th  of 
June  lafl,  at  Aberdeen,  will  be  a  warning  to  thofe  gentle- 
men who  are  intruded  with  the  civil  power,  to  take  care  to 
reprefs  in  its  earlieft  commencement,  every  fymptom  of  pro- 
vocation both  on  the  part  of  the  inhabitants  and  of  the 
military,  in  order  in  future  to  prevent  the  fatal  and  ever  to 
be  lamented  confequences  that  have  enfued  in  this  particular 
cafe. 

I  would  now  wi{h  to  know  the  opinion  of  your  Lordfhips, 
as  to  the  judgment  which  ought  to  follow  on  the  above 
verdi(9:. 

LORD    DUNSINNAN. 

There  can  be  no  doubt,  my  Lords,  that  in  confequence 
of  this  verdicl,  we  mufi:  juft  perform  our  duty  and  pro- 
nounce the  ufual  judgment,  which  is,  to  difmifs  thofe 
pannels  from  the  bar,  who  have  by  this  verdi£l  been  found 
not  guilty. 

The  other  Judges  having  acquiefced,  the  following  fen- 
tence  was  pronounced  : 

"  The  Lords  CommifTioners  of  Judiciary,  in  refpecl  of 
the  foregoing  verdict,  afToilzie  the  pannels  fimpliciter,  and 
difmifs  them  from  the  bar. 

(Signed) 

WILL.  CRAIG,  P." 

When  the  above  judgment  was  read  by  the  Clerk  of  Court, 
Mr.  Monypenny  rofe,  and  addrefled  the  Court  in  the  fol- 
lowing terms  : 

My  Lords, 

After  the  time  of  your  Lordfnips  has  already  been  oc- 
cupied for  fo  many  hours,  in  attending  to  the  proceedings 
of  this  trial,  I  very  much  regret,  that  it  is  neceflary  for  me 
to  trefpafs  for  a  fingle  moment  longer  on  the  patience  of  the 
Court.  My  clients  having  this  day  obtained  an  unanimous  ver- 
di£i  of  acquittal,  from  a  moft  refpe£lable  Jury  of  their  coun- 
trymen, would  cheerfully  retire  from  the  bar,  grateful  to  the 
Court,  and  to  the  Jury,  for  the  attention  which  has  been 
beftowed  by  them  to  the  evidence  in  exculpation,  and  to  the 
whole  fa(5ts  of  the  cafe.  But^ 
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But,  my  Lords,  confidering  the  clrcumflances  under  whlcK 
tills  trial  has  been  brought  forward,  and  confidering  the  vcr- 
di6l  of  the  Jury,  as  well  as  the  fentence  pronounced  in  con- 
fequcnce  of  that  verdicl,  it  now  becomes  the  duty  of  the 
counfel  for  the  panncis  to  fubmit  to  your  Lordfliips,  a  motion 
relative  to  damages  and  expences. 

In  making  this  application,  I  have  little  reafon  to  appre- 
hend, that  the  decifion  which  I  truft  will  be  pronounced  upon 
it,  may  pofhbly  be  attended  with  difagreeable  or  dellruftive 
eonfequences  to  the  poor  old  man,  Daniel  Rofs,  who  ap- 
peared as  the  private  profecutor,  and  whofe  misfortune  all 
niufl  commiferate.  There  are  other  parties,  (of  this  there  is 
fuflicient  evidence,  arifing  from  the  fubfcription  papers  on. 
your  Lordfliips'  table)  who  cannot  fail  to  ftand  forward  in 
fupport  of  the  private  profecutor  on  this  occafion,  and  who 
appear  to  be  bound  by  every  tie  to  relieve  him  of  thefe  ex- 
pences,  which  I  trult  your  Lordfhips  will  award.  Even 
were  it  otherwife,  the  claims  of  the  pannels  would  in  (Irici 
law  feem  to  be  equally  well  founded ;  but  I  am  happy  to 
think,  that  while  jullice  in  this  refpe6l  will  be  done  to  them, 
no  hardfhip,  or  even  inconvenience,  will  arife  to  the  father 
of  the  deceafed. 

Such  being  the  nature  of  the  cafe,  I  fhall  beg  leave  briefly 
to  fuggell  to  your  Lordfhips  attention,  the  argument  in  point 
of  law,  on  which  the  motion  for  cxpences  is  to  be  founded. 

The  law  of  this  country  has,  with  perfe£l  wifdom,  re- 
cognifed  the  right  of  profecution  at  the  inftance  of  a  private 
party ;  but  with  equal  wifdom,  the  law  has  fubje<fl:ed  this 
right  to  certain  rellraints  and  limitations,  which  do  not  oc- 
cur in  the  cafe  of  the  public  profecutor.  It  is  one  of  tlie 
peculiarities  of  a  private  profecution,  that  the  party  profc- 
cuting  muft  find  caution,  when  obtaining  his  criminal  let- 
ters, to  report  them  duly  executed  and  to  infill  in  them.  It 
is  another  peculiarity  of  this  kind  of  trial,  that  the  profecu- 
tor may  be  required,  during  any  part  of  the  proceedings, 
to  take  his  oath  of  calumny.  And  it  is  a  third  peculiarity, 
that  if  the  profecutor  flvall  fail  in  eilablilhing  the  truth  of 
the  libel,  he  muft  pay  a  certain  (tatutory  penalty  to  the  party 
whom  he  has  falfely  aecufed ;  and  muit  alfo  <Iefray  in  the 
general  cafe,  the  expences  incurred  by  that  party  in  defend- 
ing himfclf  againft  this  falie  accufation. 

With  regard  to  the  ftatutory  penalty,  to  which  I  have  al- 
luded, it  is  extremely  fmall  in  its  amount,  as  it  was  fixc:d  by 
an  old  act  of  Parliament,  the  acl  1535,  c.  35.  :  and  withour 
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taking  up  the  time  of  your  Lordfijips  in  reading  lL:g  iiutuie,  t 
fhali  beg  leave  to  remark,  that  under  it  the  penaUy  appears  to 
me  to  be  incurred,  in  every  cife  in  which  a  verdici  of  acquittal 
has  been  pronounced  by  the  Jury.  It  matters  not,  \vheth:r 
there  fhall  appear  to  have  been  probable  grounds  for  infilling 
in  the  profecution  or  not.  If  the  Jury  have  ?.cquitted  the 
pannel  of  the  charge,  the  ftatutory  penalty  follows  as  a  mat- 
ter of  courfe. 

I  acknowledge,  however,  that  tlie  que  (lion,  whether  the 
expellees  or  co/is  of  fu'it  of  the  pannel's  defence,  after  he  has 
ht^rv  acquitted,  {hall  be  defrayed  by  the  private  profecutor, 
(lands  on  a  fomewhat  different  footing  from  the  qucftion  as 
to  the  ftatutory  penalty.  This  point  as  to  espenres  was  fix- 
ed by  the  a6t  1587,  c.  8(S.  which  provides,  "  That  quhair 
*'  parties  ar  malicioujlie  charged  to  underlie  the  laiUj  at  parti- 
**  cular  diettes,  before  the  Juftice,  and  his  deputes,  in  cafe 
*'  they  be  found  innocent  and  clenged  thereof,  that  their 
«  expenfes  in  time  cumming,  for  keeping  of  the  faids  diettes, 
"  be  modefied  be  the  Juftice,  Juftice  Clerk,  and  their  de- 
"  putes,  befide  the  ordinal  paine  of  them  that  ar  ather  ac- 
**  quite  or  paft  free." 

From  the  terms  of  this  ftatute  it  may  be  argued,  that 
cofts  of  fuit  are  not  to  be  allowed  in  every  cafe  of  an  acquittal 
following  on  a  private  profecution,  as  is  the  law  with  re- 
gard to  the  ftatutory  penalty ;  but  that,  with  regard  to  ex- 
pences,  it  is  in  the  power  of  the  Court  to  confider  whether 
the  profecution  has  been  malicwus.  Such  accordingly,  I 
admit,  has  been  the  practice  of  the  Court. 

It  refts  then  with  your  Lordfhips  to  determine,  what  is 
the  legal  import  of  the  words  "  malicioujly  chargedy"  made 
ufe  of  in  the  aft  of  Parliament. 

It  is  evident,  that  the  ftatute  does  not  refer  to  general 
malice  or  hatred  entertained  by  the  profecutor  againft  tlic 
accufed.  The  acTt  of  Parliament,  when  fpeaking  of  a  mali- 
cious charge,  plainly  has  in  view,  a  charge  which  is  un- 
founded in  faft,  and  which  the  party  who  makes  it  knows 
to  be  untrue.  The  oath  of  calumny  affords  evidence  of  the 
juftnefs  of  thefe  remarks.  The  party  to  whom  this  oath  is 
tendered  is  called  upon  to  fwear,  "  that  he  believes  the  fafts 
"  charged  in  his  libel  are  trucy  and  that  he  has  good  rea- 
«  fon  to  infift  in  the  profecution." 

Such,  I  apprehend,  is  the  juft  interpretation  of  the  terms 
in  the  aft  of  Parliament  alluded  to  ;  and  from  all  that  I  can 
learn  from  confulting  precedents  on  the  fubjeft,  I  am  led  to 
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conclude,  that  the  exception  in  the  flatutc  Is  held  to  havo 
been  introduced,  for  tlic  purpofc  of  cnabUng  your  Lord- 
fhlps  to  free  the  profecutor  from  payment  of  cxpences  to  the 
private  party,  where  the  acquittal  has  been  brought  about  in 
confequence  of  a  mere  defed:  in  point  of  form  •,  but  that  in 
evt  rv  c;ife  where  tlic  pannel  has  fairly  met  his  trid,  and  owes 
liis  acquittal  not  to  any  fuch  defed:,  but  to  a  conviclion  in 
the  minds  of  the  Jury,  arifing  from  a  full  view  of  the  evi- 
dence, he  mufl  be  reimburfed  of  the  cofts  of  fuit. 

In  the  prefent  inftanee,  however,  in  fo  far  as  relates  to 
the  two  officers  who  have  been  tried,  it  is  unncceflary  mi- 
nutely to  confider  this  point  of  law  ;  becaufe  I  conceive, 
that  when  tlic  charge  contained  in  the  indictment  now  in 
my  hand,  fhall  be  compared  with  the  evidence  which  the 
profecutor  attempted  in  fupport  of  the  accufation  to  bring 
forward,  there  will  be  no  difficulty  in  proving  this  charge 
to  have  been,  according  to  the  conftruction  of  the  a6l  of 
Parliament,  a  malicious  charge. 

The  criminal  letters,  in  their  minor  propofition,  accufe  the 
three  officers  of  having,  in  the  firft  place,  all  and  each,  or 
one  or  other  of  them,  felonioufly  iffiaed  orders,  calling  out 
under  arms  a  guard  or  party  of  the  regiment.  In  the  next 
place,  with  having  all  and  each,  or  one  or  other  of  them, 
felonioufly  iffiied  orders,  calling  out  under  arms  the  reft  of 
the  regiment :  and,  thirdly,  with  having  all  and  each,  or 
one  or  other  of  them,  felonioufly  ordered  the  faid  guard,  and 
the  reft  of  the  faid  regiment,  to  prime  and  load  their  muflcets 
with  ball-cartridges.  The  criminal  letters,  after  making  thefe 
charges  agalnft  the  officers,  include  the  ferjeants  in  the  re- 
mainder of  the  accufation  ;  and  then,  the  whole  pannels  are 
acciricd  of  having  felonioufly,  all  and  each,  or  one  or  other 
of  them,  ordered  the  guard,  and  tlie  reft  of  the  faid  regi- 
ment, to  fire  on  the  perfons  aflembled  on  the  ftreets.  The 
confequences  of  the  firing  are  next  detailed  ;  and  the  pannels 
are  even  accufed  of  having  felonioufly  inftlgated  and  en- 
couraged the  guard,  and  the  regiment,  to  fire,  and  of  having 
aided  and  abetted  them  when  firing,  by  running  up  and  down 
with  their  fwords  drawn,  and  by  felonioufly  pointing  out 
the  particular  direction  in  which  they  ought  to  fire,  and 
being  at  pains  to  dlre£l  the  levelling  of  the  muflcets  when 
prefented. 

All  of  thefe  ferious,  and  certainly  very  relative,  charges, 
are  made  agalnft  one  and  each  of  the  pannels  at  the  bar.  I 
fliall  therefore  take,  in  the  firft  place,  the  cafe  of  Lieutenant- 
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Colonel  Mackenzie,  and  afiv  your  Lordlliips,  if  the  charge 
againft  him,  as  laid  in  the  criminal  letters,  is  not  a  malicious 
charge  ? 

The  fingle  accufation  agr.inft  Colonel  Mackenzie,  contain- 
ed in  the  indictment,  which  the  profecutor  has  attempted 
to  prove  is,  that  which  was  never  denied,  viz.  that  he  or- 
dered the  regiment  from  the  barracks.  But  the  profecutor 
knew  well,  and  he  never  pretended  to  dlfpute  it,  that  before 
the  regiment  had  paraded  on  the  Caftleftreet,  and  of  conft^- 
quence  before  any  firing  took  place,  Colonel  Mackenzie 
had  retired  to  the  barracks,  where  he  remained  during  the 
reft  of  the  evening.  Yet,  in  the  perfect  knowledge  of  this 
ftate  of  the  fact,  did  the  profecutor  charge  Colonel  Mac- 
kenzie, with  having  felonioufly  ordered  the  regiment  and 
guard  to  fire,  and  even  with  having  felonioufly  aided  and 
abetted  the  men  when  firing,  by  running  about  in  their  prc- 
fence  with  his  fword  drawn,  and  by  pointing  out  the  parti- 
cular direction  in  which  they  ought  to  fire,  and  by  dire(fting 
the  levelling  of  the  mufkets  when  prefented.  Is  not  this,  in 
the  fenfe  of  the  aft  of  Parliament  which  has  been  recited, 
and  in  the  eye  of  reafon,  a  malicious  charge  ?  It  is  a  charge 
which  the  profecutor  himfelf  knew,  from  the  beginning,  t» 
be  utterly  and  completely  falfe  ;  and  which,  accordingly,  he 
never  attempted  to  eftablifli  by  evidence.  A  profecutor  may 
fail  in  proving  what  he  believes  to  be  true ;  but  in  this  in- 
ftance,  the  profecutor  was  confcious  that  the  accufation  was 
unfounded  :  and  this,  I  apprehend,  is  precifely  the  defini- 
tion of  a  malicious  charge. 

To  this  argument  it  is  furely  no  fatisfadtory  anfwer,  that 
in  order  to  make  the  accufation  againft  Colonel  Mackenzie 
w^ear  a  relevant  fhape  and  appearance,  it  was  necefHiry  to 
draw  the  indiCtment  in  this  manner,  and  to  imiplicate  the 
whole  of  the  pannels  in  the  fame  charges,  without  diftin- 
guifhing  between  the  different  parts  which  each  of  them  was 
fuppofed  to  have  adted.  The  adoption  of  this  method  of 
proceeding,  is  the  very  thing  which  affords  the  foundation  of 
the  prefent  argument.  The  profecutor,  in  framing  his  criminal 
letters,  ought  to  have  articulately  defcribed  the  line  of  con- 
duct, which  he  was  to  attribute  to  each  of  the  pannels'. 
With  regard  to  Colonel  Mackenzie,  after  ftating  that  he 
ordered  out  the  regiment,  tlie  profecutor  fliould  have  ac- 
knowledged, that  the  Colonel  retired  to  the  barracks  ;  and 
then  he  ftiould  have  defcribed  the  fcenes  which  afterwards 
took  place,  afcribing  to  each  the  particular  condmft  which 

he 
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he  was  to  emkMvour  to  prove  againfi:  him.  If  fuch  had 
been  the  (train  of  the  indictment,  the  charj^e  againll  Colonel 
Mackenzie  would  not  have  been  a  malicious  charge,  for  it 
would  have  been  one  which  tlie  profecutor  believed  to  be 
true,  and  whicli  would  not  have  been  denied  by  the  pannel ; 
but  it  would  plainly  have  wanted  relevancy,  and  thus  the 
Colonel  would  have  been  faved  the  vexation  and  expence  of 
this  irkfome  and  mal'ickus  profecution. 

In  this  way  then,  I  truft,  it  appears  evident,  that  Lieu- 
tenant-Colonel Mackenzie  has,  in  the  words  of  the  a6l  of 
ParHamcnt,  been  "  malicioufly  charged  to  underlie  the 
**  law  •,"  and  the  cafe  of  Captain  Macdonogh,  to  which  I 
now  proceed  to  requeft  your  Lordfhips*  attention,  ftands 
nearly  on  the  fame  footing.  He  too  is  charged,  in  the  cri- 
minal letters,  with  having  felonioufly  ordered  out  the  regi- 
ment— with  having  felonioufly  ordered  them  to  prime  and 
load  with  ball-cartridges — with  having  felonioufly  ordered 
them  to  fire — and  afterwards  it  is  faid,  that  he  fcloniouflv. 
aided  and  abetted  the  regiment  when  firing,  by  running  up 
and  down  before  them  with  his  fword  drawn — by  pointing 

out  the  particular  direction  in  which  they  ought  to  fire 

"  and  being  at  pains  to  direct  the  levelling  of  Uie  mufkets 
*'  when  prefented." 

Now,  your  Lordfhips  will  recoIIe6l  wha;t  the  profecutor 
candidly  admitted,  on  the  one  hand,  witli  regard  to  Captain 
Macdonogh,  and  what  on  the  other  h/and,  he  attempted  to 
prove  againft  this  ofhcer.  At  an  ea/rly  period,  in  taking  the 
evidence,  it  was  fairly  admitted  by  the  counfel  for  the  profe- 
cution, that  Captain  Macdonogh  was  in  the  cuflody  of  the 
civil  power,  before  the  unfortunate  fhot  was  fired  which 
occafioned  the  death  of  Rofs  ;  and  fo  far  was  the  profecutor 
from  expeding  or  attempting  to  prove  that  Captain  Mac- 
donogh, as  charged  in  the  criminal  letters,  felonioufly  point- 
ed out  the  particular  directions  in  which  the  men  ought  to 
fire,  or  directed  the  levelling  of  the  mufkets  when  prefent- 
ed,  that  his  counfel,  in  the  moft  manly  and  candid  manner, 
declared  his  convidion  that  Captain  Macdonogh  did  all  in 
his  power  to  prevent  the  calamity  which  happened;  and 
would,  with  this  view,  have  almofl  interpofed  his  own  body 
between  the  fhot  of  the  foldiers  and  the  unfortunate  citizens 
who  fell. 

Under  thefe  circumflances,  I  fubmit  to  your  Lordfliips, 
that  the  charge  againft  Captain  Macdonogh,  as  well  as  the 
charge  againft  Colonel  Mackenzie,   as  laid  in  the  criminal 
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letters,  mufl:  nppear,  when  compnred  with  what  the  profe- 
cutor  knew  to  be  the  facl,  and  attempted  to  prove,  to  be  a 
mahcious  charge. 

With  regard  to  the  two  fcrjeants,  concerning  whom  the 
Jury  have  found  the  libel  not  proven,  I  readily  admit,  tliat 
their  claim  to  expences  ftands  on  a  fomewhat  different  found- 
ation ;  and  the  argument  which  has  now  been  ftated  for 
the  officers,  does  not  apply  to  the  ferjcants.  For,  in  the 
cafe  of  the  ferjcants,  the  criminal  letters  exhibit  a  charge 
which  the  profecutor  undoubtedly  attempted  to  eftabliih  by 
evidence  ;  which,  accordingly,  he  may  have  believed  in  his 
own  mind  was  founded  in  faiSl,  and  on  which  he  probably 
might  have  been  difpofed,  had  it  been  put  to  him,  to  takt^  the 
oath  of  calumny.  Still,  however,  I  am  to  maintain  on  the 
part  of  the  ferjcants,  that  they  alfo  are  entitled  to  cods  of 
fuit,  and  I  fhall  reft  the  motion  on  that  behalf  on  two  differ- 
ent grounds. 

In  the  firft  place,  I  plead  for  them,  the  general  point  of 
law  already  ftated,  that  in  every  cafe  where  a  party,  indict- 
ed at  the  inftance  of  a  private  profecutor,  has  fairly  met  his 
trial,  and  without  being  indebted  to  any  defect  in  point  of 
form,  fuch  as  the  mifnomer  of  a  witnefs,  has  obtained  an 
acquittal,  he  is  entitled  to  demand  payment  of  his  expences. 
It  matters  not,  whether  the  verdict  has  found  the  pannel 
not  guilty,  or  the  libel  not  proven.  A  verdict  of  not  proven 
was  given  in  the  late  and  well  known  cafe  of  Lieutenant  Fyfe  ; 
and  in  that  cafe,  I  have  been  informed,  tliat  it  was  laid  down 
as  undoubted  law  on  the  Bench,  that  expences  are  due  in 
every  cafe  of  acquittal,  following  on  a  private  profecution, 
when  the  acquittal  does  not  proceed  from  any  defect  in  point 
of  form. 

And  in  the  fecond  place,  I  ground  the  motion  for  expen- 
ces on  the  part  of  the  fcrjeants,  on  an  intimation  which  has 
been  made  to  your  Lordfliips  this  day,  and  fmce  the  Court 
met.  Your  Lordfhips  have  been  informed,  that  thefe  young 
men,  who  have  already  itood  a  trial  of  unufual  length,  and 
condu£ted  with  all  the  keennefs  of  a  private  party,  are  to 
be  tried  again  j  nominally  indeed  at  the  inftance  of  a  differ- 
ent profecutor,  but  in  reality,  as  I  may  fafely  fay,  for  the 
very  fame  fa£t  of  which  they  have  already  been  acquitted. 
It  will  be  remembered  by  your  Lordftiips,  that  Kofs  and 
Gibb  fell  at  the  fame  moment,  and  in  confequence,  in  all  pro- 
bability, of  the  firing  of  the  fame  party.  The  criminal  letters, 
•at  the  inftance  of  the  father  of  Gibb,  are  an  exadt  tranfcript 
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(with  the  nherntion  only  of  the  names  of  the  profecutor  and 
of  the  deccafcd)  of  the  criminal  letters  at  the  inftance  of  the 
father  of  Rofs.  The  lift  of  witnefles  is  precifely  tl>c  fame. 
It  is  evident,  tliercfore,  that  the  fame  evidence  muft  again 
be  brought  forward,  and  the  fame  fa6ls  be  a  fecond  time  in- 
veftigated.  It  is  in  vain  to  attribute  this  to  Gibb,  the  no- 
minal party,  or  to  diftinguifli  between  the  real  profecutor 
in  the  one  cafe  and  in  tlie  other.  The  profecutions  are  the 
fame  in  both ;  and  their  conduct  in  propofing  this  fecond  pro- 
fccution,  fully  teftifies  that  they  are  not  actuated,  as  has 
been  alleged  for  them,  merely  by  the  defire  of  having  the 
circumftances  of  the  cafe  fairly  inquired  into,  for  that  has 
been  already  done,  but  that  they  are  impelled  by  malice^  and 
by  a  blood-thirfty  dcfire  to  take  away  the  lives  of  thefe  young 
men,  whofe  charadlers  have  been  fo  amply  vouched  by  their 
commanding  olFicer,  and  whofe  condu6l  has  been  fo  minutely 
examined. 

On  thefe  grounds,  therefore,  I  reft  my  motion  for  expen- 
ces,  on  the  part  of  the  two  ferjeants  who  have  been  ac- 
quitted. 

^Ir.  Monypenny  having  thus  finiftied  what  he  had  to  fay, 
on  the  part  of  the  pannels,  regarding  expences — he  was  fol- 
lowed by  Mr.  Rae,  on  the  part  of  the  profecutor,  who  fpoke 
to  the  following  efFe6l : 

Mr.    rae. 
My  Lords, 

I  CONFESS  I  have  felt  very  confiderable  furprife  indeed,  in 
liftening  to  the  motion  which  has  juft  now  been  made. 
Although,  before  coming  into  this  Court,  I  had  heard  that  a 
verdi£l  was  likely  to  be  pronounced  in  favour  of  the  pannels,  it 
never  once  entered  into  my  mind,  that  in  fuch  an  unhappy 
and  unfortunate  cafe  as  tlie  prefent,  a  motion  for  damages 
and  expences  would  thereupon  be  founded.  The  counfel  on 
the  other  fide  feems  to  have  been  well  aware  of  the  obvious 
cruelty  to  the  private  profecutor,  refulting  from  this  motion  ; 
and  has  in  confequence  endeavoured  to  imprefs  your  Lord- 
fhips  with  the  idea,  that  thefe  expences  will  alone  fall  upon 
the  perfons  who  have  fubfcribed  in  fupport  of  thefe  trials. 
Before  fitting  down  I  hope,  however,  to  make  it  appear, 
that  that  cannot  in  any  view  be  the  refult ;  and  that  the  only 
poffible  effect  of  liftening  to  the  prefent  motion  muft  be,  to 
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add  to  the  misfortunes  of  thir>  poor  infirm  old  man,  who  has 
been  forced,  on  account  of  the  untimely  lofs  of  his  only  fon, 
the  prop  and  comfort  of  his  declining  years,  here  to  feek 
redrefs  from  the  injured  hv/s  of  his  country. 

With  refpecl  to  the  law  of  the  cafe,  it  feems  unneccfiary 
for  me  to  fay  any  thing.  My  brother  has  virtually  admitted, 
that  expences  do  not  necefTarily  follow ;  and  I  am  certain, 
that  many  cafes  have  occurred  where  that  demand  has  been 
refufed.  The  act  of  Parliament,  indeed,  has  not  even  left 
the  queftion  to  be  altogether  determined  according  to  your 
Lordfhips'  difcretion,  but  has  fpecially  limited  the  giving 
expences  to  the  cafe,  where  "  parties  are  malicioujly  charged 
"  to  underlie  the  law."  The  fole  point  to  be  determined 
therefore  is,  whether  the  prefent  is  or  is  not  a  malicious  pro- 
fecution  in  the  fenfe  of  the  a6l  of  Parliament  ? 

That,  at  the  commencement  of  this  trial,  the  accufed  did 
not  confider  this  profecution  as  either  malicious  or  calumni- 
ous is  apparent  from  their  own  conduct.  It  was  in  their 
power  to  have  put  the  oath  of  calumny  to  the  profecutor, 
who  perfonally  attended  this  Court  in  order  to  afford  them 
the  opportunity.  This,  however,  they  declined  to  do,  and 
went  to  trial  without  fo  much  as  once  hinting,  that  the  pro- 
fecution was  not  in  all  refpe£ts  mod  juft  and  reafonable. 
They  indeed  knew  too  much  of  the  nature  of  the  cafe,  to 
doubt  that  the  profecutor  would  have  fworn,  that  he  believed 
<«  the  fa£ts  ftated  in  his  charge  to  be  true." 

So  far  as  I  have  been  able  to  follow  the  argument  on  tlie 
other  fide,  it  feem.s  to  proceed  entirely  upon  tJie  nature  of 
the  libel  exhibited  agalnfl  the  perfons  accufed  ;  the  circum- 
ftances  as  coming  out  in  evidence,  upon  M'hich  alone,  I  fub- 
mit  to  your  Lordfhips,  a  juft  opinion  can  be  formed  as  to  the 
point  now  under  difcuffion,  have  been  cautioully  kept  out 
of  view.  On  the  nature  of  the  libel  it  is  only  necefiary  to 
fav,  that  it  is  in  tlie  common  form  of  libels  where  a  con- 
rtruCtive  crime  is  to  be  inferred.  Your  Lordfliips  well  know, 
that  a  perfon  may  be  implicated  in  the  deed  of  another,  and 
be  held  as  having  committed  a  crime  in  which,  in  a  certain 
fenfe,  he  had  no  hand.  In  the  cafe  of  a  riot,  where  a  per- 
fon is  killed  by  a  fingle  blow,  not  only  the  perfon  who  de 
faElo  flruck  the  blow,  but  all  thofc  who  were  concerned  in 
the  affray  are  held  guilty  of  the  offence,  although  it  may  be 
as  clear  as  noon-day  that  the  deceafed  did  not  fall  by  their 
hands.  In  fuch  a  cafe,  the  pra6lice  of  this  Court  has  uni- 
formly admitted  the  charging  all  the  individuals  concerned, 
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ns  having  aclually  committed  the  crime ;  tlie  qualification 
being  however  carefully  added,  that  "  at  Icall,  they  arc  all, 
*«  or  one  or  other  of  them,  guilty,  art  and  part,  of  the  forefahi 
««  crime."  In  tlie  prefent  cafe,  the  profecutor  confidercd 
tliat  there  were  fuch  a61:s  of  accefhon  upon  the  part  of  thefe 
parties,  as  neccllarily  rendered  them,  in  the  eye  of  reafou 
and  of  law,  the  perpetrators  of  tlie  a6ls  charged ;  they  arc, 
therefore,  accufed  of  having  committed  thefe  a(fbs,  under  the 
qualification  of  being  "  at  Icaft  guilty,  art  and  part  thereof." 
How  far  the  circumftances  of  the  cafe  warranted  this  charge 
Is  a  dilFerent  queftion ;  all  that  I  contend  for  now  is,  that  if 
there  were  reafonable  grounds  for  the  profecutor  to  hold  one 
and  all  of  thefe  perfons  as  accefi'ory  to  the  murder  of  his  fon, 
there  is  nothing  in  the  form  of  this  libel  from  which  malice, 
in  the  eye  of  law,  falls  necefliirily  to  be  inferred. 

In  arguing  this  queflion,  I  beg  it  may  be  fully  underftood, 
that  I  do  not  mean,  in  any  refpecSl,  to  impugn  the  julHceof 
the  verdict  which  has  now  been  returned.  But  though  the 
evidence  may  be  admitted  to  have  been  infufficient  for  ob- 
taining a  verdi^l:  of  guilty,  it  does  by  no  means  follow,  thac 
it  may  not  have  been  fufficient  to  have  warranted  the  infi:itut- 
ing  of  the  prefent  trial.  It  is  as  applicable  to  this  lall  vievv-, 
that  I  am  now  fiiortly  to  call  your  Lordfliips*  attention  to 
fome  of  thofe  particulars,  which  appeared  in  evidence  in  the 
courfe  of  this  important  trial. 

My  Lords,  that  an  outrage  the  mofc  violent  and  mod 
atrocious,  did  take  place  on  the  flreets  of  Aberdeen  upon 
the  4th  of  June  laft,  the  anniverfary  of  the  birth  of  our  moft 
gracious  Sovereign,  cannot  be  difputed,  and  indeed  has  not 
been  denied,  even  by  the  gentlemen  who  appear  as  counfel 
upon  the  other  fide  of  the  bar.  It  is  in  evidence,  that  in 
this  great  and  populous  city  a  number  of  perfons,  the  peace- 
able inhabitants  thereof,  did  on  that  day  meet  with  an  un- 
timely end.  It  is  farther  proved,  that  this  profecutor's  only 
fon  fell  upon  that  memorable  day,  by  means  of  that  outrage 
of  the  military,  which  has  been  (o  often  alluded  to  during 
the  courfe  of  this  trial  :  and  the  queflion  for  your  Lordfiiip:; 
now  to  determine  is,  whether  a  man,  who  has  loil  fuch  a 
fon  by  the  commiflion  of  a  murder,  is  not  entitled,  witliout: 
being  held  as  bringing  forward  a  malicious  profecution,  and 
on  that  account  be  fubjefted  as  guilty  of  an  offence  in  dam- 
ages and  expences,  to  come  to  your  Lordfliips'  bar,  and 
claim  that  redrefs  which  the  laws  of  his  country  can  alone 
afford  him  ? 

But 
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But  It  is  faid,  that  however  violent  the  outrage  may  have 
been,  or  however  much  juftified  the  private  profecutor  may 
appear,  in  infifting  on  a  trial  in  confequence  of  the  Icfs  of 
his  fon,  flill  the  perfons  here  accufed  were  not  thofe  to  whom 
the  guilt  was  to  be  imputed,  or  who  on  that  account  ought 
to  have  been  brought  to  trial.  In  anfwer  to  this,  I  have  to 
obferve,  that  independent  of  circumftances  to  be  afterwards 
adverted  to  in  the  individual  conducTt  of  each  of  thefe  perfons, 
it  was  fufficient  to  entitle  the  profecutor  to  bring  thefe  per- 
fons to  trial,  that  his  fon  was  murdered  by  the  regiment  of 
Rofs  and  Cromarty  Rangers,  without  the  interpofition  of 
the  civil  magiftrate,  called  out  by  the  pofitive  order  of  one 
of  thefe  perfons,  a(fl:ing  under  the  fpecial  orders  of  anotha-y 
and  influenced  and  encouraged  by  the  rcjl.  It  was  not  for 
Daniel  Rofs  to  fix  the  exa£\;  degree  of  guilt,  which  attached 
itfelf  toeach  of  thofe  parties.  He  confidercd  them  as  jointly 
guilty  in  the  murder  of  his  fon ;  as  fuch,  he  charged  them 
in  his  indi<£lment ;  and  as  fuch,  his  counfel  demanded  a 
verdicl  of  guilty,  from  the  refpe£lable  Jury  who  fat  upon 
this  interefling  cafe. 

But  to  come  more  particularly  to  the  cafe  of  the  perfons 
here  accufed  :  and,  in  the  firfl  place,  to  the  ferjeants,  againfl 
whom  your  Lordfhips  will  obferve,  the  Jury  has  returned  a 
verdi£t  of  Not  Proven — a  verdi6l  which,  though  attended 
to  the  pannels  with  the  fame  effe£ls,  has  been  ever  viewed 
in  a  very  different  light  from  a  verdifl  of  Not  Guilty.  It 
merely  finds  the  evidence  defective,  but  by  no  means  eftab- 
lifhes  the  innocence  of  the  accufed.  This  of  itfelf,  would 
be  a  fufficient  anfwer  to  the  claim  which  is  now  made  on 
their  part,  independent  of  the  pregnant  circumftances  of 
criminality  which  appeared  upon  evidence.  It  was  proved 
beyond  difpute,  that  thefe  ferjeants  v/ere  the  firfl  to  break 
their  ranks,  and  the  lafl  to  be  forced  into  the  barracks.  It 
was  proved,  by  at  leafl  two  dire61:  witnefles,  againfl  each  of 
thefe  ferjeants,  that  they  were  a£lively  employed  in  encou- 
raging the  foldiers  at  the  very  time  when  the  profccutor's 
fon  fell  i  a  circumflance  which  of  itfelf  would  have  fully 
warranted  the  profecutor  to  have  brought  them  to  trial. 
But  further,  your  Lordfhips  faw,  from  what  Mr.  Mackenzie 
faid,  that  when  examined  before  the  magillrates,  he  had 
given  decided  evidence  againfl  thefe  parties,  which  he  had 
been  afterwards  induced  to  withdraw,  from  a  more  mature 
confideration  of  the  circumftances.  When,  however,  the 
profecutor  inflitutcd  this  trial,  he  had  the  fulleft  rcafon  to 
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believe,  that  Mr.  Mackenzie's  evidence  would  have  been 
pofitive  and  duc6l  ;  need  I  add,  thr.t  had  that  been  the  cafe, 
it  would  at  Icafl:  have  been  doubtful  if  the  fame  verdict 
would  have  been  returned.  Farther,  the  Jury's  opinion 
mult,  no  doubt,  have  been  influenced  by  the  exculpatory- 
proof  led  by  thefe  perfons,  the  nature  of  which  the  profe- 
cutor  could  not  know.  All  that  he  knew  was,  that  thefe 
ferjeants  were  (ccn  by  feveral  of  the  citizens  eagerly  encou- 
raging the  foKliers  to  fire  ;  and  though  circumitanccs  liave 
come  out,  which  have  enabled  the  Jury  to  return  a  verdidl 
of  fiot  provetiy  yet,  no  one  can  doubt  that  the  fa£ts,  as 
fwore  to  in  the  courfe  of  the  trial,  were  fuch  as  fully  to 
warrant  the  profecution  which  has  now  been  concluded  ; 
and,  indeed,  fuch  as  to  afford  thefe  ferjeants  much  reafon  to 
congratulate  themfelves,  on  the  fortunate  cfcape  which  they 
have  now  made. 

With  refpe£t  to  the  ofHcers,  I  regret  extremely  that,  after 
the  verdi£t  which  has  been  returned,  it  fliould  be  incumbent 
upon  me  to  comment  upon  their  conduct,  or  to  bring  forth 
circumftances  that  may  be  diftrellmg  to  their  feelings  •,  but, 
unfortunately,  I  cannot  now  do  my  duty  without  bringing 
under  your  view,  fuch  parts  of  their  conduct  as  particularly 
juftified  the  profecutor  in  calling  them  to  your  Lordfliips* 
bar. 

"With  refpecft  to  Captain  Macdonogh,  it  was  proved  to 
your  Lordfhips,  that  this  gentleman,  inftead  of  taking  him- 
felf  away  from  the  fcene  of  diforder  and  confufion,  which  he 
found  upon  the  ftreets  after  leaving  the  town-houfe,  adopted 
meafures  in  all  refpe6ts  calculated  to  irritate  and  excite  the 
populace.  He  drew  his  fword — paraded  the  ftreets — ran 
after  the  crowd — and,  in  fhort,  a£ted  in  a  manner  which 
nothing  but  the  ftate  of  inebriety  he  then  experienced 
could  pofTibly  account  for.  Secondly,  it  was  on  his  recom- 
mendation that  the  regiment  was  called  out,  and  that  with- 
out any  juftlfiable  caufe  whatfoever  *,  for  with  refpe£t  to  the 
allegation  of  the  guard  being  driven  in,  I  deny  that  there  is 
a  vellige  of  evidence  in  fupport  of  it.  It  relts  entirely  upon 
an  opinion  given  by  Mr.  Macdonald,  the  furgeon,  who  faid 
he  thought  a  reinforcement  was  neceffary.  But  I  muft  re- 
mark, that  whatever  that  gentleman's  opinion  may  be  now, 
there  is  real  evidence  that  he  did  not  think  fo  at  the  time ; 
as  your  Lordfhips  fee,  that  the  moment  this  reinforcement 
made  its  appearance,  he  iultantly  ufed  his  utmoit  exertions 
in  order  to  accomnjilli  its  return  to  tlie  barracks.     Was  this 
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the  condu£t  of  a  man  who  confidered  the  guard  as  aclualiv 
deforced,  and  thought,  on  that  account,  it  was  proper  to 
have  a  reinforcement  in  order  to  fupport  it  ?  But  if  there 
had  been  any  foundation  for  this  allegation  of  the  guard 
being  deforced,  Can  your  Lordfhips  doubt  that  there  would 
have  been  complete  evidence  of  the  fact  ?  In  the  prefent 
cafe,  the  parties  accufed  have  enjoyed  fingular  advantages. 
In  general,  the  contents  of  a  precognition  are  limited  to  the 
profecutor's  counfel,  and  the  pannels  come  into  Court  with- 
out knowing  the  import  of  the  evidence  to  be  adduced 
againft  them.  Here,  the  profecutor's  communicated  to  the 
pannels  agents  the  precognition,  and  every  other  informa- 
tion material  for  them  to  know.  With  that  aid,  and  with 
the  knowledge  which,  as  officers,  they  had  of  the  individuals 
compofing  the  guard  who  were  on  duty  that  night,  is  it  to 
be  believed,  that  if  the  guard  was  truly  deforced,  there 
would  not  have  been  decifive  evidence  of  the  fact  ?  Nothing 
of  the  kind  has  been  attempted:  not  one  foldierof  the  guard 
has  been  examined  to  prove  that  fa£l,  fo  important  to  the 
juftification  of  thefe  officers ;  from  which  the  inference  un- 
avoidably follows,  that  the  guard  being  deforced  was  a  mere 
pretence,  and  that  the  bringing  down  of  the  regiment,  which 
took  place  in  confequence  of  Captain  Macdonogh's  recom- 
mendation, was  folely  for  the  purpofe  of  rcdreffing  a  per- 
fonal  affront,  which  he  conceived  had  been  put  upon  him- 
felf. 

But  this  is  not  all :  for  we  immediately  afterwards  find 
this  gentleman  ultroneoufly  taking  the  command,  and  lead- 
ing the  regiment  from  the  barracks.  After  that,  we  find 
him  giving  the  order  to  prime  and  load  with  ball-cartridge  ; 
an  order  perfedlly  unnecefTary,  and  therefore  highly  culpable. 
Two  witnefTes  even  fwore  to  the  order  to  fire  being  given  by 
him  ;  four  or  five  moft  refpe(flable  gentlemen  in  Aberdeen 
pofitively  fwore  to  firing  having  taken  place  while  the  regi- 
ment was  in  line,  and  when  under  command  of  Captain 
Macdonogh  •,  and  it  was  dcducible  from  the  evidence  of 
another,  that  he  had  given  the  order  "  halt,  front,  charge." 
Had  this  evidence  not  been  contradicted,  it  is  nced- 
lefs  to  fay,  that  it  would  have  indeed  formed  a  heavy 
accuf^ition  againft  Captain  Macdonogh  ;  and  though  the 
evidence  on  thefe  points  preponderated  in  his  favour,  yet, 
furely  the  profecutor  was  entitled,  before  coming  to  trial, 
to  rely  on  fuch  refpe«n:able  teflimony  as  fulhcicnt  to  fubftan- 
tiatc  thefe  parts  of  the  charge.     After  all,  it  is  obvious,  that 
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tnis  gentlemnii  owes  his  acquittal  in  no  fmnll  decree  to  the 
exculpatory  proof,  the  nature  and  amount  of  which  could 
not  bo  known  before  it  was  led  in  this  Court. 

My  Lords,  as  to  the*  cafe  of  Colonel  Mackenzie,  I  appre- 
hend, that  whenconfidering  how  far  it  was  proper  to  bring 
him  to  trial,  the  circuniilances  are  no  lefs  flrong  than  thofe 
againft  Captain  Macdonogh.     Your    Lordlhips  have    feen, 
that    it   was   in  confequence  of  an  order  from  him,  that  this 
regiment  was  brought  down  to  the  (Ireets  of  Aberdeen,  on 
purpofe  to  a£l  againlt  the  inhabitants.     This   order  was   in 
itfelf  illegal,  becaufe  unauthorifed  by  the  civil   magillrate. 
If  doubtful  of  the  aid  of  the   Provofl  or   Magiftracy  of  the 
town,  why  was  not  recourfe  had   to  the  Sheriffs  Depute  or 
Subltitute  of  the  county,  both  of  whom  were  at  hand  at  the 
time  ?     The  idea  of  calling  upon  the  civil  magiflrate  never 
feems  to  have  entered  into  the  Colonel's  mind,  but  he  at 
once  orders  out  his  whole  regiment,  although,  as  appears 
from  the  proof,  the  ferjeant's  guard  then  in  the  guard-houfe 
uniformly    put  the   whole  mob  to  flight,  the  moment  they 
made  their  appearance.     The    Jury    have    confidered   this 
order  by  Colonel  Mackenzie,  as  not  fuflicient  to  render  him 
refponfible  for  the  confequences  ;  and  where  the  penalty  was 
fo  high,  it  may  be  admitted  they  did  right ;  but  itill,  no  one 
can  doubt  that  the  order  fo  given  was  highly  improper,  and 
that  the  perfon  who  had  fuffered  in  confequence,  was  entit- 
led to  bring  this  officer  to  your  Lordfhips'  bar  to  anfwer  for 
his  condu<Sl.     Befides,  there  are  other  circumllances,  which 
rendered  the  condu^l:  of  Colonel  Mackenzie  peculiarly  culp- 
able.    It  appears,  that  this  regiment  had  lately  come  from 
Ireland,    where    it    had    been    accuftomed   to    act    againft 
perfons   in  rebellion  to  the  government  of  the  country  :   and 
it  is    part    of   the  defence  here  pled,    that    this    regiment 
was   in   a  total   Hate   of  want  of  difcipline.     With  fuch  a 
regiment,  and  on  fuch  a  night,  it  was  furely  the  indifpenfible 
duty  of  the  commanding  officer  to  have  ufed  meafures  of  the 
greateft   precaution  ;  and,  following  the  example  of  Major 
Wert,  he  ought  to  have  had  his  whole  men  (hut  up  in  their 
barracks.     Inftead  of  this,  we  find  Colonel  Mackenzie  dif- 
penfing  with  the  ufual  parade  this  evening,  for  no  other  pur- 
pofe, that   I  can  figure,  but  that  the  men  might  get  drunk. 
Next,  inrtcad  of  being  upon  the  alert  himfelf,  or  leaving  an 
officer  in  the  barracks  to  take  charge   of  this  druj^k  undif- 
ciplined  regiment,  he  goes  to  the  town-houfe  accompanied 
by  his  whole  officers  ;  he  allows  the  officer  of  the  day  to 
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render  himfelf  beaftly  drunk ;  and  as  for  himfelf,  he  at  laft 
iffues  from  the  town-houfe,  in  a  predicament  which  I  fhall 
not  attempt  to  defcribc.  In  this  condition,  he  orders  out 
the  whole  of  this  ferocious  and  undifcipHned  foldicrv — he 
meets  them  ifTuing  into  the  ftreet — he  takes  no  fleps  to  pre- 
vent them,  but  allows  them  to  proceed  to  the  attack  of  the 
peaceable  inhabitants  of  this  city,  under  the  impreflion  I 
have  no  doubt,  as  fome  of  them  fwore,  that  they  were 
rebels  to  their  King  and  country.  If  fuch  conduft  was  not 
fufficient  to  make  Colonel  Mackenzie  anfwer  with  his  life 
for  the  confequences  which  followed,  confident  I  am,  that 
it  was  much  more  than  enough  to  juflify  the  party  who 
fufFered  for  bringing  him  to  trial. 

My  Lords,  from  what  I  have  faid,  I  hope  you  will  be 
fatisfied,  that  this  profecutor  had  ample  grounds  for  bringing 
one  and  all  of  ihofe  perfons  to  trial.  Had  I,  hov/ever,  been 
€ven  lefs  fucccfsful  on  thofe  points,  I  would  fubmit  that 
expences  could  not  be  awarded,  bccaufe  the  acl:  of  Parlia- 
ment has  limited  the  giving  expences  to  the  fpecial  cafe  of 
there  being  a  malicious  profecution  ;  and  furely  no  man  can 
for  a  moment  confidcr  the  circumftances  of  this  cafe,  by 
fuppofing  himfelf  in  the  fituation  of  Daniel  Rofs,  and  be 
of  opinion,  that  it  was  a  malicious  profecution  in  the  fenfe 
of  this  a£l:  of  Parliament. 

Before  concluding,  it  is  neceflary  for  me  to  fay  a  few 
words  as  to  the  perfons,  upon  whom  the  burden  of  ex- 
pences neccflarily  behoves  to  fall.  It  "3  fiiid,  that  this  burden 
will  alone  fall  upon  the  fubfcribers  in  fupport  of  this  profe- 
cution, and  not  upon  the  private  profecutor.  Confidering, 
the  praifes  which  I  heard  bt- llowed  by  Mr.  Erfkine  upon  this 
fubfcription  •,  confidering,  that  that  gentleman  declared,  that, 
if  applied  to,  he  himfelf  might  have  been  a  fubfcriber  ;  I  am 
really  furprlfed,  that  it  fliould  be  now  ferioufly  propofed  to 
impofe  fuch  a  heavy  burden  upon  thefe  gentlemen,  merely 
becaufe  they  have  fteppcd  forward  to  fupport  a  poor  old 
man,  claiming  redrefs  for  a  murdered  fon,  when  the  public 
profecutor,  for  reafons  which,  as  I  do  not  know  them,  I 
can  neither  cenfure  nor  commend,  has  declined  to  profecute. 

But,  my  Lords,  it  is  altogether  impolFible  for  your  Lord- 
ihips  to  lay  any  part  of  thefe  expences  upon  the  fubfcribers. 
The  fubfcription  pnper  is  now  upon  the  table  -,  from  it  will 
be  feen,  that  both  the  fum  and  purpofe  of  the  fubfcription  is 
limited.  The  fum  is  limited  to  the  prccife  number  of  guineas 
annexed  to  each  name,  and  the  purpofe  is  limited  to  the  de- 
fraying 
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fr .lying  the  expenccs  incurred  in  carrying  on  the  profecution, 
not  in  paying  thofc  of  the  perfons  accufed  ;  and  in  point  of 
fa6l,  much  more  than  the  fum  fubfcribed  has  been  already- 
expended,  in  bringing  this  trial  to  the  prefcnt  flage.  The 
fubfcribers  cannot  therefore  be  afFedled  :  indeed,  your  Lord- 
fliips  know,  tliat  the  only  judgment  which  you  can  com- 
petently pronounce,  if  inclined  to  liften  to  this  demand,  is 
finding  the  private  profecutor  alone  liable  for  thefe  expences  ; 
and  the  only  way,  by  which  even  thofe  on  the  other  fide  can 
propofe  to  themfelves  of  forcing  the  fubfcribers  forward,  is 
by  imprifoning  the  profecutor  in  virtue  of  fuch  decreet,  and 
trufting  that  the  charity  and  benevolence  of  the  inhabitants 
of  Aberdeen  will  induce  them  to  pay  the  debt,  rather  than 
allow  him  to  die  in  jail. 

In  every  view  then,  this  unfupportable  burden  muft  fall 
on  the  hoary  head  of  Daniel  Rofs.  Now,  I  will  a{k,  with 
the  utmofl  earneftnefs,  if  your  Lordfliips  are  prepared  to 
grant,  or  if  the  other  party  is  prepared  to  aflc,  a  judgment 
which  is  to  be  attended  with  fuch  confequences  ?  Has  the 
fituation  of  this  old  man  been  fairly  viewed  ?  Has  the  lofs 
-which  he  has  already  fufFered  been  fully  eflimated  ?  My 
Lords,  I  ftate  it  to  your  Lordfliips,  on  the  authority  of  an 
officer  high  in  rank  in  the  rifle  corps,  that  the  fon  of  this 
man  was  not  only  a  credit  to  his  parents,  but  an  honour  to 
the  country  to  which  he  belonged.  During  the  whole  of  the 
eventful  ftruggle  in  which  this  country  was  lately  engaged, 
this  young  man  was  employed  in  fighting  the  battles  of  his 
country,  and  was  prefent  at  feveral  of  thofe  alliens,  parti- 
cularly that  memorable  one  of  Copenhagen,  which  will  ever 
bear  a  confpicuous  place  in  the  annals  of  Great  Britain.  At 
laft,  his  health  being  impaired  by  the  fervice  he  had  under- 
gone, he  at  the  return  of  peace  obtained  his  difcharge,  and 
returned  to  his  native  country  to  cheer  the  remaining  day 
of  an  aged  parent,  whofe  infirmities  now  rendered  him  en- 
tirely a  burden  upon  his  fon.  Inflead  of  affording  that  com- 
fort, and  enjoying  that  repofe,  to  which  his  paft  dangers 
afforded  him  fo  jull  a  title,  your  Lordfliips  have  feen,  that 
this  young  man  was  doomed  to  be  murdered,  I  fay  inten- 
tionally murdered,  by  a  favage  party  of  this  lawlefs  and  un- 
difciplined  regiment,  while  ftanding  peaceably  in  the  ftreets 
of  his  native  city,  and  while  ftill  wearing  the  uniform  of  the 
diftinguiflicd  regiment  to  which  he  had  belonged. 

Now,  my  Lords,  need  I  afk,  if  your  Lordfliips  are  pre- 
pared to  pronounce  a  judgment  neceflarily  to  be  attended 
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with  fuch  fevere  confequences  to  this  old  man  ?  Has  he  no? 
already  fufFered  enough,  (if  not  by  the  criminal,  at  leaft  by 
the  rafh  and  unguarded  conduct  of  the  late  pannels  at  your 
bar)  by  being  deprived  of  the  lad  prop  and  comfort  of  his 
nearly  finiflied  courfe,  but  mufl;  he  now  add  the  horrors  of 
a  jail  to  the  lift  of  his  misfortunes  ?  My  Lords,  I  know 
your  juftice  -,  I  know  alfo  your  humanity  •,  and  I  know,  the 
prefent  demand  will  be  rejefted  as  adverfe  to  both.  I  fhould 
hope,  however,  from  what  I  know  of  thofe  who  conduft  the 
caufe  on  the  other  fide,  that  the  cafe  will  not  be  prefTed  to  that 
length  ;  but  that,  upon  reconfidering  the  matter,  they  will 
abandon  this  claim  as  unjuft  in  its  nature,  fevere  in  its  con- 
fequences, and  in  all  refpecls  unworthy  of  thofe  who  now 
infift  on  its  being  rendered  effectual. 

The  Court,  after  hearing  Mr.  Erskine  on  the  part  of  the 
pannels,  and  Mr.  Clerk  for  the  profecutcr,  were  of  opi- 
nion, that  the  queftion  regarding  expcnces  was  of  great 
importance  :  and  in  order  that  it  might  be  maturely  con- 
fidered,  appointed  the  parties  to  prepare  Informations.  But 
there  the  matter  refts ;  no  farther  ftep  having  yet  been 
taken. 
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